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Pareto, Consent, and Respect for Dignity: 
A Kantian Perspective 

Mark D. White 

College of Staten Island, City University of New York, USA 

Abstract This paper argues that the Pareto standard, by which policy changes 
are approved if they benefit at least one person and harms no one, is ethically 
questionable despite its nearly universal acceptance among economists and 
philosophers alike. As usually implemented, the Pareto standard bypasses 
actual consent, relying instead on hypothetical consent based on imputed 
measures of preferences or wellbeing. By so circumventing actual choice, the 
Pareto standard violates the respect for the dignity of autonomous agents, as 
emphasized by Immanuel Kant. If actual consent is obtained, however, the 
independent relevance of the Pareto standard is endangered. 
Keywords: Pareto improvement, preferences, consent, dignity, Immanuel Kant 

One of the most persistent problems in economics regards social choice. How 
should a governing body - be it a national legislature or a local zoning 
committee - make decisions that will affect a number of persons? More 
precisely, along what lines should such a decision be made - economic 
welfare, personal wellbeing, justice, or some other criterion? Can individual 
preferences be aggregated, in a way that respects common intuitions of 
liberalism and democracy, in order to arrive at a social welfare function? 
Kenneth Arrow's famous Impossibility Theorem, and the huge literature it 
spawned, casts doubt on this, but to many social economists the combination 
of wellbeing and justice would be ideal, were it feasible. Any pursuit of ends 
must be tempered by considering only just and fair means, which may 
potentially limit the extent to which the ends - utility, wealth, wellbeing - can 
be maximized. 
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However, true to its utilitarian roots, most mainstream economic models 
of social decision-making consider only the consequences of various options, 
with little thought given to the implications of such choices, or choice 
procedures, on justice, human dignity, or essential rights. For instance, take 
the two primary evaluative standards of Pareto improvement and Kaldor- 
Hicks efficiency. Pareto improvements are changes that make at least one 
person better off and no-one worse off.1 The Kaldor-Hicks test demands 
merely that the net change is positive: some persons can be harmed if others 
are benefited to a greater degree. The received view is that Pareto is 
preferable, because the no-harm requirement guarantees unanimous consent, 
but that Kaldor-Hicks is necessary because real-world policies that harm no- 
one are extremely rare (especially among policies that distribute scarce 
resources). 

Although firmly institutionalized in mainstream economics, Kaldor- 
Hicks efficiency has come under heavy fire from heterodox economists and 
scholars from outside economics, most notably law, where Kaldor-Hicks is 
commonly held to be the normative foundation of the economic approach to 
law.2 Kaldor-Hicks is a purely consequentialist test, and as such is subject 
to standard criticisms, such as that it denies the individual any respect owed 
to him or her due based on her inherent dignity. Specifically, by sanctioning 
harm to some persons in order to generate benefits to others, with no concern 
given to rights of any of the persons involved, the Kaldor-Hicks test uses the 
former group merely as a means to help the latter. 

The Pareto principle would seem to avoid these ethical difficulties, since it 
mandates that no-one be harmed by a policy under consideration, and 
therefore it is presumed that all persons, whether affected or not, would 
"rationally" consent to the policy, further guaranteeing that total welfare is 
increased.3 In fact, the Pareto criterion is almost universally deemed beyond 
question, especially in the mainstream economics literature. For instance, in 
2001, Louis Kaplow and Steven Shavell published a six page article in the 
Journal of Political Economy , a top-ranked mainstream economics journal, 
with a title presumably meant to be self-evidently conclusive: "Any Non- 
welfarist Method of Policy Assessment Violates the Pareto Principle."4 
Prominent philosophers agree - for instance, James Griffin writes that "it is 

1 Technically, this is the strong Pareto principle; the weak Pareto principle demands that all parties be made 
better off. This distinction is not relevant to this discussion, and I will be referencing the strong version 
throughout. 

2 See Posner (1983: Ch. 4) and Mercuro and Medema (2006: 105-107). 
3 Of course, the fact that Pareto improvement avoids the issue of interpersonal utility comparisons was (and 
to some extent still is) more important to most economists. 

4 Soon afterwards, they published a 554 page book (Kaplow and Shavell 2002) elaborating upon this result. 
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hard to see how one could resist such a principle" (1986: 147). Jules 
Coleman, a frequent critic of the use of both Kaldor-Hicks and Pareto to 
ground normative economic analysis of law, derisively calls the concept of 
Pareto improvement "everyone's golden boy" (1980a: 93). Perhaps the most 
well-known challenge to Pareto superiority is Sen's 1970 article "The 
Impossibility of a Paretian Liberal," the title of which plays on the inherent 
faith that most scholars place in both concepts. Sen's article spawned a huge 
literature - most of which, as he noted later (Sen 1976), sought to modify the 
definition of liberalism Sen relied upon, rather than question the Pareto 
principle itself. 

In this paper, I argue that there are significant ethical concerns with the 
Pareto standard, most of which center - ironically - on the very concept of 
consent which is usually understood to be its ethical grounding. In practice 
(as well as most theoretical treatments), actual consent is rarely attained or 
even pursued. Rather, consent is merely inferred, with no guarantee of actual 
endorsement on the part of the agent. Furthermore, this inferred consent is 
most often based on preferences, which is problematic for several reasons. 
Aside from the informational problems involved in ascertaining a person's 
preferences, there are many reasons why one's preferences are not identical to 
one's wellbeing, as is normally assumed. But even if preferences do represent 
a person's true wellbeing, his or her actual consent would not necessarily be 
given based on his or her wellbeing or preferences alone. Rather, he or she 
may be motivated by concerns for justice, fairness, or any other factor that 
overrides his or her preferences - whether self- or other-interested - when 
making choices. The existence of such desire-independent reasons implies that 
preferences do not exclusively drive choices or behavior, and make it 
impossible to infer an agent's consent from her preferences alone. 

In this paper, I emphasize two important aspects of consent that have been 
largely neglected in the economics literature. The first is epistemic: I argue that 
requiring actual consent is the best way to ensure that the agent's wishes are 
being respected, whatever those wishes may be based upon - wellbeing, 
justice, fairness, or some other criterion.5 The more fundamental point is 
ethical: a true consent requirement acknowledges and respects the inherent 
dignity of human beings, an integral part of the moral philosophy of 

5 I assume the ideal case that such consent is freely given, in the absence of coercion or deception, and 
that this can be verified at little or no cost. In such cases, an agent's consent can reasonably be taken 
to represent, fully and clearly, the true choice and intention of the agent. This is obviously not always the 
case, but consideration of exceptions to this must be left to another time. (See Feinberg 1986: 180-186, on 
the complexities of consent; O'Neill 1985: 106-109, on problems with interpreting consent as 
genuine; West 1985 for a critique of the presumed moral authority of consent; and Posner 1986 for a 
reply.) 
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Immanuel Kant, as well as an important component of social economics.6 In 
Kant's view, persons have an incomparable, incalculable dignity that derives 
from their capacity to determine their actions keeping with the moral law of 
their will, as opposed to influences from outside authority or even one's own 
inclinations or desires (preferences). Kant refers to this capacity as autonomy 
or freedom , and it is this autonomy which grants human beings their 
personhood and the dignity it implies.7 While a person can never be robbed of 
his or her dignity, since it is inherent in her rational nature, other persons or 
parties can fail to respect that dignity, most clearly by manipulating his or her 
by means of coercion or deception. This mandate is made clear in the version 
of Kant's categorical imperative known as the Formula of Respect for the 
Dignity of Persons: "act in such a way that you treat humanity, whether in 
your own person or in the person of another, always at the same time as an 
end and never simply as a means" (1993 [1785]: 429). As we will see, the 
Kaldor-Hicks test clearly uses the persons who lose from the proposed 
change merely as a means to improve the wellbeing of the persons who benefit. 
Later in this paper, I will argue that, by failing to acquire true consent from 
affected parties, the Pareto improvement standard can be considered as an 
instance of coercion, and therefore it too is a failure to respect the dignity of 
persons, despite the common perception to the contrary.8 

The paper begins with a critical look at the connections between 
preferences and wellbeing, which is then extended to draw choice and 
consent into the discussion. This is important because it points out why 
Pareto inferences cannot be made on the basis of preferences or imputed 
wellbeing alone. Next, I bring Kantian dignity into the discussion, and 
explain how respect for the dignity of persons is violated by making 
judgments of Pareto superiority without allowing persons the right to 
consent. Finally, I argue that, while we certainly want all affected persons to 
have the right of consent over changes that affect them, we do not want to 
allow distant parties to exercise undue influence; this is the issue behind Sen's 
Paretian liberal paradox, and I close this paper with an attempt to solve this 
problem along the lines of dignity. 

6 Mark A. Lutz (1995, 1999) and Ellerman (1988) have been among the most outspoken advocates of human 
dignity as a foundational value of social economics; see White (2003) for criticism of their use of Kantian 
dignity in particular. More recently, John B. Davis (2006) has reintroduced dignity into the social 
economics discussion in the context of the normative characterization of the economic individual 
(extending the analysis begun in Davis 2003). 

7 For more on Kantian dignity, see Sullivan (1989: Ch. 14) and Hill (1980). For an analysis of the normative 
power of consent along broadly Kantian grounds, see Hurd (1996). 

8 For instance, Posner claims that "consent, an ethical criterion congenial to the Kantian emphasis on 
treating people as ends rather than means ... is the operational basis of Pareto superiority" (1983: 89). 
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WELLBEING, PREFERENCES, CHOICE, AND CONSENT 

Preferences and Wellbeing 

The most general definition of a Pareto improvement is a change that makes 
at least one person better off and no person worse off ? It does not take a 
philosopher to recognize that the italicized terms in that statement are vague 
at best. The meaning of "better off' derives from a theory of the good, of 
which there are many (Hausman and McPherson 2006: 1 19-120). Regardless 
of the theory of the good adopted, the concept of Pareto superiority, like 
Kaldor-Hicks efficiency, is essentially consequentialist, based on the 
outcomes or results of a policy: "better off' and "worse off' imply 
comparisons between the states of the world with and without, or before and 
after, the change under consideration. But, unlike Kaldor-Hicks, Pareto 
does not simply add positive and negative changes and assess the net result; 
Pareto is constrained by not allowing negative changes at all, rendering it a 
constrained variant of utilitarianism (assuming "better off" refers to changes 
in utility or wellbeing), within the confines of "no harm" or non-negative 
effects. 

Economists (and some philosophers) would typically define being "better 
off" as having a higher level of preference-satisfaction or "utility." Therefore, 
they often define a Pareto improvement in terms of preferences: a policy is a 
Pareto improvement if at least one person prefers the state of the world after 
the change, and no one prefers the state of the world before the change.10 But 
do a person's preferences necessarily represent his or her wellbeing, and can 
an increase in preference-satisfaction or utility be equated with an increase in 
wellbeing? Trivially, the answer is yes, if we define wellbeing as preference- 
satisfaction, as welfare economists normally do. But few scholars outside of 
mainstream economics believe that wellbeing is completely described by the 
content of preferences (or the social welfare function normally derived from 
them).11 

For instance, there are clearly cases in which a person's preferences do not 
promote his or her wellbeing, such as self-destructive preferences. Heroin 
addicts have strong preferences for the drug, and it even brings them utility in 

9 See Griffin (1986: 147), Coleman (1980b: 97), and Posner (1983: 88), among others. 
10 For instance, see Hausman and McPherson (2006: 65), Broome (1991: 152), Sen (1970: 286), and Arrow 

(1951: 96). (The last two are definitions of the weak Pareto principle specifically, but my point is simply 
that they are defined in terms of preferences, not general wellbeing.) 

11 As Sen memorably wrote in criticism of traditional utility theory, a person's preference ranking "is 
supposed to reflect his interests, represent his welfare, summarize his idea of what should be done, and 
describe his actual choices and behavior" (1977: 99). 
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the immediate, hedonistic sense, but it stretches credulity to state that it 
increases their wellbeing in any meaningful sense.12 There are also other- 
regarding preferences, such as for performing altruistic acts, working for 
racial equality, or simply caring for the interests of a friend, relative, or lover. 
Other-regarding preferences may be malicious as well, such as vindictive or 
spiteful preferences which are satisfied only upon the recognition (or 
causation) of pain in others (whether classes of persons or specific 
individuals). Persons also have preferences over events that have little if 
any direct effect on them - one may prefer that Mars be colonized someday, 
but that certainly would have little effect on his or her wellbeing, especially if 
it happens long after his or her death. Again, satisfying such preferences may 
make an agent happy (assuming he or she is alive), but do they truly increase 
his or her wellbeing, or make him or her "better off?" If Jim's best friend gets 
a promotion, or if he enjoys seeing a member of a racial minority denied a 
promotion, in what sense does this make Jim better off? Again, if wellbeing is 
defined as preference satisfaction, then yes, but any broader measure of 
wellbeing casts this link into doubt. 

Other-regarding preferences can wreak havoc with attempts to link 
preferences, as revealed by choice, to wellbeing. Benevolent other-regarding 
preferences, such as altruism, are less of a problem than negative ones. For 
instance, if a policy is proposed that benefits 10 percent of the population 
without harming the other 90 percent - in material terms - then altruistic 
preferences on the part of the otherwise unaffected 90 percent would not 
interfere with the Pareto superiority of the policy.13 In fact, if we define 
"better off' in terms of preference-satisfaction, then all persons in this 
situation are made better off - the rising tide lifts all ships, emotionally if not 
materially. However, negative other-regarding preferences can be a problem, 
and not just theoretically. Consider the policy above, but now assume 
preferences based on envy or resentment on the part of the 90 percent who 
did not receive the financial benefit. Even though no-one is made worse off in 
absolute material terms, those who did not benefit materially are worse off 
for their envious preferences, and the policy would fail as a Pareto 
improvement if all preferences are taken into account (Calabresi 1991: 
1216-1217; Sager 1980: 917-918). 

12 Rational choice models of addiction, such as Becker and Murphy (1988), imply that addiction maximizes 
discounted lifetime utility, but this does not necessarily correlate with wellbeing in a richer sense. (I thank 
John Davis for suggesting this contrast.) 

13 In this case, Pareto judgments would be overdetermined in a way, similar to the double-counting problem 
with preference-utilitarianism identified by Dworkin (1977: 234-237). 
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These problems are fairly well-known and uncontroversial among decision 
theorists and philosophers, among whom preferences are commonly under- 
stood to be based on desires, and who recognize that our transitory desires 
do not necessarily correspond to our true, more stable sense of wellbeing (as 
opposed to the more narrowly defined welfare or utility of economics). Most 
philosophers who do ground wellbeing in preferences are forced to make an 
agent's preferences "rational," to represent the preferences the agents would 
have under conditions of full knowledge and lucid rationality.14 But the 
resulting "cleansed" preferences are artificially constructed and external to 
the agent him/herself, representing what the agent would prefer if he or she 
reflected on them under certain ideal conditions - all according to the 
judgment of those conducting the cleansing.15 Pareto improvement is 
supposed to be about choice , even if that choice is inferred rather than 
observed. If a policy under consideration would make some persons better 
off - by whatever measure we choose - and no persons worse off, then it is 
presumed that all persons would consent to, or choose to endorse, the said 
policy. But if we are making those judgments based on idealized preferences, 
not the preferences on the basis on which agents make choices, then these 
judgments do not predict those agents' choices, but rather what an ideal 
agent (with ideal preferences) would choose.16 

Many economists and philosophers have elaborated on the simple 
structure of preferences assumed by most decision theorists. In particular, 
some have posited the existence of second-order preferences or metaprefer- 
ences, which are often overwhelmed by our immediate, first-order 
preferences.17 These hierarchical preferences and/or multiple parallel 
preference rankings would render impossible the equivalence of preferences 
and wellbeing - which preferences do we use in calculating wellbeing? A 
smoker who wants to quit nonetheless truly enjoys smoking - we may 

14 For an influential discussion of idealized preferences, see Griffin (1986: 11-17); for the controversies 
regarding them, see Sen and Williams (1982: 9-11) and Hausman and McPherson (2006: 128-129). 

15 Manipulation of choice sets, recommended by practitioners of behavioral law and economics under the 
rubric of "libertarian paternalism," is subject to the same problems of imputed preferences; see White 
(forthcoming) and references therein. The same issue can also be seen in the debate over the doctrine of 
unconscionability in contract law, in which judges change or refuse to enforce contract terms which they 
find grossly unfair (or substantively "unconscionable"). In these cases, the judge in effect substitutes his or 
her judgment for that of the parties to the contract, attempting to guess what terms the parties would have 
agreed to had they made "rational" decisions, or acted upon "rational" preferences; see, e.g. Epstein 
(1975) and Bridwell (2003). (Ironically, most law-and-economics scholars reject this doctrine, based on the 
primacy of consent!) 

16 Commenting on hypothetical consent based on ideal conditions and preferences, Thomson writes "the 
theorists argue from 'It is to their advantage' to 'The rules are just' via the intermediary 'They would 
consent to the rules'; but the intermediary is mere epiphenomenon" (1990: 188-189 note 5). 

17 See Frankfurt (1971), Jeffrey (1974), Sen (1977), and George (2001). 
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say he or she is better off for doing what makes him or her happy, or 
worse off because his or her "true" (second-order) desire is unsatisfied. Or 
perhaps we could judge his or her wellbeing based on some function of both 
levels of preference, which divorces the concept even more from actual 
choice. 

Where does this leave us? If preferences do not represent a person's true 
wellbeing, then we must find another measure of wellbeing upon which to 
base decisions. Some would point to objective measures of wellbeing, such as 
wealth, primary goods, or capabilities, and others would stick closer to 
utilitarianism's hedonistic roots, and endorse measurements of happiness not 
based simply on preferences or desires.18 Pareto improvements would then 
have to make at least one person better off and no-one worse off, according 
to the chosen criterion. But this does not address the issue of consent: unless 
we have some independent reason to believe that agent's choice or consent 
would be based on their chosen criterion, economists will still be unable to 
use consent as a nonconsequentialist justification of Pareto superiority. 

Non-preference Influences on Choice 

At its heart, the problem here is that actual choice or granting of consent is 
not necessarily based on preferences, interests, or wellbeing, as economists - 

and, indeed, most philosophers - assume.19 Choice can be influenced by 
desire-independent reasons , which are as controversial in philosophy as they 
are virtually unknown in economics, despite Sen's promotion of the concept 
of commitment in his famous 1977 article "Rational Fools."20 Desire- 
independent reasons are factors in decision-making that are not ranked with 
other options in the structure of preferences, but instead can overrule 
preferences altogether.21 They often take the form of principles (whether 

18 See Sugden (2008) for a critique of normative analysis based on capabilities and happiness, along the same 
lines as the argument presented here regarding Pareto. 

19 Jules Coleman is a notable exception, "emphasizing the importance of the distinction between what a 
person prefers and what that person is prepared to consent to" (1984a: 137); "people sometimes choose to 
do what they do not prefer to do, and do not do what they would otherwise prefer to do, often because 
they think it wrong to act as they would otherwise prefer. So we cannot infer choice from preference. We 
could of course infer choice (or consent) from preference, but only if we build the notion of choice into the 
definition of what it is to have a preference" (2003: 1518). 

20 Social economists such as Minkler (1999) and White (2004) have pursed the theme of commitment further, 
linking it to specific ethical theories. See also the symposium on commitment in the journal Economics & 
Philosophy (Peter and Schmid 2005), the essays in Peter and Schmid (2007), and Baker (2009) in this issue. 

21 See Searle (2001: esp. Ch.6) for a defense of desire-independent reasons; for a skeptical perspective, see 
Williams (1981). 
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noble or vicious), such as fairness, justice, equality, retribution, love for 
humankind, or racial hatred. For instance, Jim may have a strong preference 
to get out of the pouring rain and into a taxicab to meet his fiancee at the 
airport, but he will not push an elderly woman aside to satisfy it. To say that 
Jim has a preference for not harming the elderly is akin to forcing a square 
peg into a round hole: his strongest preference may be to get that cab, but 
this does not justify pushing the woman into a puddle, and this principle 
overrides even his strongest preference.22 No matter how badly he wants that 
cab, he will not harm the woman to get it; he will not even consider it.23 
There is no ranking between the cab and the elderly woman that can be 
changed by relative price changes or income effects; there is no increase in 
urgency sufficient to make Jim choose to push the elderly woman. Simply 
put, Jim observes a principle of not harming others for his own gain, and this 
transcends his preferences (self-interested or not).24 

People ignore their preferences, or sacrifice their wellbeing, for principles 
everyday. Activists devote their lives and personal resources to fighting for 
causes that only marginally affect them. Citizens vote for candidates or 
policies that they believe are better for the entire community, even if 
personally they will suffer higher taxes or lower benefits. Commonly cited 
anomalies of choice, such as tipping in restaurants one will never visit again, 
or voting in large elections where there is negligible chance of affecting the 
outcome, can much more easily be explained with desire-independent reasons 
than ad hoc preferences for such behavior. The policy example above can be 
restated in terms of desire-independent reasons: the 90 percent who are 
unaffected financially by the proposal could favor or reject it in terms of 
non-material principles, such as that the 10 percent who benefit did or did 
not deserve the benefit. Furthermore, a proposal that taxed the 90 percent to 
finance the benefit to the 10 percent could be unanimously approved despite 
the financial harm to the majority - imagine that the unfortunate 10 percent 
were victims of a natural disaster. Even though the 90 percent will be made 
financially worse off, and they may have no altruistic preferences toward the 
10 percent, they may feel a duty or obligation to help, and thereby consent to 

22 In choice theory (more so than welfare economics), lexicographic preferences are often used to model 
principles with decision-making. However, from a welfare economics standpoint, if principles are included 
among preferences, would their "satisfaction" also contribute to wellbeing? It is my position that 
lexicographic preferences misrepresent the purpose and role of principles in decision-making, which is 
rather to constrain preference-satisfaction for principled reasons. 

23 This theme is explored further in Baker (2009). 
24 Sen (1997: 161-164) discusses other cases of apparent failures to maximize one's preference-satisfaction, 

and several interpretations thereof. 
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the proposal even though it denies their preferences or wellbeing. If the 
Pareto standard is meant to respect agents' choices, then anything that 
influences choice, including preferences and principles, must be taken into 
account (Calabresi 1991: 1215 note 14).25 

CONSENT, DIGNITY, AND COERCION 

Consent and Dignity 
In the last section, I made an epistemic point, arguing that the only way to 
ascertain an agent's true wellbeing, broadly considered to incorporate his or 
her preferences, principles, and other influences on his or her choices, is to 
secure his or her consent. In this section, I turn to my normative point, that 
only way to ensure respect for the dignity of persons, in a Kantian sense, is 
also to secure their consent. 

Before consent is even considered, it should be clear by now why the 
Kaldor-Hicks test denies individuals their basic dignity: without actual 
compensation, some persons are harmed in order to benefit others. In other 
words, the former group is being used simply as a means to furthering the 
ends of the latter group (without considering the former as ends-in- 
themselves), in a clear violation of Kant's Formula of Respect for the 
Dignity of Persons. Often, the superior ethical status ascribed to Pareto is 
extended to Kaldor-Hicks as well. Kaldor-Hicks efficient policies are often 
called "potential Pareto improvements" (Calabresi and Bobbitt 1978); since 
such policies produce net gains, those who benefit from the policy can 
(potentially) compensate those who are harmed, leaving the former group 

25 We can go even further, and say that true choice is not necessarily based on preferences, 
wellbeing, or desire-independent reasons. In the standard economic model of choice, a person's 
decision in any given context is completely determined by his preferences, information set 
(including probabilities), and constraints. (In philosophy this is known as the desire-belief model; see 
Davidson (1980) for a standard exposition and defense.) In other words, he has no choice, no more 
than a computer or animal, and, according to philosopher John Searle (2001), this should not qualify 
as "rationality" at all. Instead, Searle argues that there are "gaps" in any rational person's decision- 
making process, and it is within these gaps that true choice or agency occurs. One key feature of the 
gaps is that choices made within these gaps are inexplicable, particularly with reference to any 
psychological antecedents such as preferences/desires or beliefs; in other words, gaps deny 
psychological determinism. (See White (2007) for an application of this ideas to models of economic 
choice.) 

The implication of this for our purposes is that consent cannot be inferred from even certain 
knowledge of an agent's preferences and principles. Certainly we can attempt to predict persons' 
choices, and such predictions will be accurate to some degree; it is reasonable to presume that most 
decisions correspond to agents' best judgment based on their preferences and principles. But to the 
extent they are not, the mistaken predictions will result in inaccurate Pareto judgments, a problem that 
can be avoided by ascertaining actual consent rather than inferring it. 
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better off (keeping the net gains) and no-one worse off (due to compensa- 
tion). But as long as the compensation is merely hypothetical, so is the 
respect for dignity shown by the policy: if "no compensation were made, 
someone committed to the Kantian ideal of autonomy would rightly feel that 
his moral principle had been violated, and it would not make any 
difference . . . that compensation could potentially be made though it was 
not. For a Kantian, the Kaldor-Hicks test has no significance" (Kronman 
1980: 238).26 As Coleman recently wrote regarding Kaldor-Hicks changes, 
"that they are potentially Pareto superior has as much bearing on how they 
should be treated as the fact that I am potentially President of the United 
States has on how I should be treated now" (2003: 1517). 

The implication inherent in the phrase "potential Pareto improvement" is 
that the absence of compensation is the only ethical problem with Kaldor- 
Hicks, and without this complication, policymakers could be comfortable 
with the resulting Pareto improvement. Of course, compensation is not the 
main issue here - consent is - but might compensation be sufficient to ensure 
respect for dignity, even in the absence of consent? Suppose that 
compensation was arranged (at sufficiently low cost), and a Pareto 
improvement (in material terms) is thereby generated. In practical terms, 
of course, this is very unlikely. Aside from the costs of arranging for the 
compensation, simply calculating the proper compensation accurately would 
be incredibly difficult (if not impossible). For compensation to make the 
harmed parties "whole," presumably ensuring their implied consent (setting 
aside for the moment the reservations expressed in the last section), their 
subjective valuations would have to be taken into account, and the possibility 
that some persons would be impossible to compensate completely is all too 
real (due to incommensurability of sentimental value and financial value, for 
example). More moderately, there may easily be cases where a person's 
subjective valuation is significantly higher than the best third-party (or 
market) estimates, even without assuming strategic, opportunistically 
inflated claims. 

26 Defenders of the Kaldor-Hicks test make an argument from institutional consensualism (Hardin 1992: 
361-364) that, even though the persons who are harmed by an efficient policy would not consent to 
that particular policy, they would consent to the Kaldor-Hicks mechanism in general because on 
average they can expect to benefit from it (Posner 1983: 94-99; Kaplow and Shavell 2002: 52-58). This 
idea of justifying institutions based on "ex ante consent" has been roundly criticized (Coleman 1980b: 
118-121; Dworkin 1980: 275-280; Calabresi 1991: 1225-1227); I mention it merely to highlight the 
attempts made to link Kaldor-Hicks through consent to Pareto, albeit by hypothetical or ex ante 
consent. (See Coleman 1988: 358 note 57, regarding Nicholas Kaldor's appeal to consent to support 
Kaldor-Hicks moves.) 
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There is still the possibility that a person may reject compensation based 
on a principle, not his or her preferences. A daughter may object to the 
government's offer of $1 million for a house with a market value of $250,000 
because she promised her father, long since passed, that she would never 
sell the house he built with his own hands or in which he and his wife 
raised their children. It is not that she doesn't want or need the money, nor it 
is that she values the house itself more than what the government is offering. 
She truly wants the money, may want to sell the house, but feels she can't. 
This is not a matter of preferences, unless we want to mangle the term 
beyond all usefulness - this is a desire-independent reason overwhelming her 
preferences, guiding her to do what she feels is right rather than what feels 
good.27 

For these reasons, compensation does not imply consent; or, as Dworkin 
put it, "the fact of self-interest in no way constitutes an actual consent" 
(1980, 276). Only actual consent guarantees that the person finds the offer of 
compensation sufficient according to whatever standards he or she holds 
dear, even if it is less than full monetary compensation (implying another 
reason for the agent to accept it). Compensation without consent not only 
throws the adequacy of the compensation into question, but ignores the 
essential problem with Pareto (and Kaldor-Hicks), which is the absence of 
true consent, and therefore absence of respect for dignity. As Walsh writes, 
"the Pareto principle embodies the idea that the only information relevant to 
judging social states is information as to what individual preferences happen 
to be . . . The present dispute is thus yet another case of the conflict between 
ordinal utilitarianism (or preference utilitarianism) and moral philosophies 
which can give due recognition to rights, goals, agency, responsibilities, and 
duties" (1996: 199). The consequentialist nature of the Pareto standard 
narrows its focus to the outcomes, the final levels of (material) wellbeing 
resulting from a change, but not on the process by which that wellbeing is 
obtained (a standard deontological consideration), which may constitute an 
essential component of an agent's judgment and consent.28 

Those (such as Posner) who attempt to link Pareto to consent, maintain 
that inferred consent, based on outcomes, is sufficient to ensure respect, but 
they neglect to consider that the very absence of true consent negates that 

27 Furthermore, accepting compensation for a harm does not imply consent to the harm; see Coleman (1982: 
1120-1123, 1984b: 674). 

28 This theme is pervasive in Coleman's writings; see Coleman (1982: 1125-1126; 1984a: 137-138). Along 
similar lines, Shaw (1999) provides an example of a Pareto improvement involving rights violations, and 
considers various responses to it. For recent work on process-oriented decision-making, see Sen (1997), 
Sandbu (2007), and Dolan et al. (2007). 
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inference. To some, the inability to provide or deny consent is the deal- 
breaker, regardless of any material payoff; as Coleman (1984a: 136-139) 
explains, while some people may be able to place a finite dollar value on their 
right to consent, such that they can be potentially compensated in full for 
both their financial harm and the injury to their dignity, it is very possible 
that others will place infinite or incommensurable value on their consent, and 
no amount of money or material wealth will make up for lack of consent 
over matters that affect them.29 Furthermore, if we impute a commensurable 
value to consent or autonomy and include it in our preference ranking, it 
becomes yet another component of our interests as normally understood, 
and cannot have any independent, deontological status; in other words, 
consent would no longer be "special" in the way needed to justify Pareto 
judgments as adherents wish.30 

Coercion 

But we have yet to answer the core question: why does a Pareto improvement 
(or compensated Kaldor-Hicks change), without securing actual consent, 
violate the dignity of the persons involved? I would answer that a transaction 
conducted without the consent of an affected person is forced upon that 
person, and coercion is one of cardinal methods (along with deceit) in which 
a person can be used simply as a means, and thereby have respect for his or 
her dignity violated. If a person does not have a chance to freely give or deny 
consent to a policy that affects him or her, he or she is being coerced into 
accepting the policy without being able to influence it through giving or 
denying his or her consent. Coercion, by definition, does not include the 
coerced as an independent actor in the situation; it treats him or her as a tool, 
a thing, a means to the controlling person's end. 

Kant uses this wording when he discusses making false promises in the 
context of the Formula of Respect for the Dignity of Persons: 

29 More recently, in the context of personhood and dignity, Coleman writes that "any plausible theory of 
what is valuable to a person would include the ability to act on the basis of one's preferences and desires. 
But that is because autonomous action is valuable to persons understood as planning agents who bear a 
special relationship of ownership and responsibility to how their life goes, and not because people have a 
taste for autonomy" (2003: 1542). (See also Lawson 1992: 91-2.) 

30 "If autonomy or consent is reducible to utility or preference satisfaction, it is impossible to defend policies 
that maximize preference satisfaction on autonomy grounds. Such a move simply based the pursuit of 
utility on the pursuit of utility. Yet it was the desire to defend Paretianism on nonefficiency grounds that 
motivated the argument in the first place" (Coleman 1984a: 139). 
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[T]he man whom I want to use for my own purposes by such a promise cannot 
possibly concur with my way of acting toward him and hence cannot himself hold the 
end of this action. This . . . becomes even clearer when instances of attacks on the 
freedom and property of others are considered. For then it becomes clear that a 
transgressor of the rights of men intends to make use of the persons of others merely 
as a means, without taking into consideration that, as rational beings, they should 
always be esteemed at the same time as ends, i.e., be esteemed only as beings who 
must themselves be able to hold the very same action as an end . (Kant 1993 [1785]: 
429^430, emphasis added)31 

For example, in order for Stan to respect the dignity of Sue, Sue must 
rationally be able to assent to Stan's ends, or to take Stan's ends as her own. 
This does not mean that she has to want to share in Stan's ends, or even agree 
with them - Stan's ends are not relevant here, and may be noble or evil, 
selfish or altruistic. Rather the question is: can she, or is she able to, 
rationally will Stan's end? Can she make it her own (regardless of whether 
she would want to)? Or, as Korsgaard writes, "it must not be merely that 
your victim will not like the way you propose to act . . . but that something 
makes it impossible for her to assent to it . . . that something must make it 
impossible for her to hold the end of the very same action" (1986: 138). 

Deceit and coercion are the two canonical methods that deny the "victim" 
the ability to assent to and hold the end, because he or she is either unaware 
of the end, or is not given a chance to assent to it. If Stan lies to Sue to 
further his end, she is kept unaware of relevant details regarding Stan's end, 
and is therefore unable to knowingly share it. Coercion more clearly violates 
this principle, because she cannot rationally will that she be denied her 
freedom of will. Both use the victim as a "tool" with no control over her role 
in the events in which she is involved. "The idea of deciding for yourself 
whether you will contribute to a given end can be represented as a decision 
whether to initiate that causal chain which constitutes your contribution. 
Any action which prevents or diverts you from making this initiating 
decision is one that treats you as a mediate rather than a first cause; hence as 
a mere means, a thing, a tool" (Korsgaard 1986: 140-141). 

32 

In the same way, lack of consent represents coercion, for it denies the 
affected person any input - positive or negative - on a decision that affects 
her. She must accept the decision imposed upon her, and the subsequent 

31 See also, more generally, Kant (1993 [1788]: 91 [87]): "every will, even the private will of each person 
directed to himself, is restricted to the condition of agreement with the autonomy of the rational being, 
namely, that it should be directed to no purpose which would not possible by a law which could issue from 
the will of the subject who is the passive recipient of the action." 

32 See also O'Neill (1985: 110-114). 
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changes to her life made by it, even though she had no say regarding it: "in 
any cooperative project . . . everyone who is to contribute must be in a 
position to choose to contribute to the end" (Korsgaard 1986: 140). If Betty's 
local government claims the lot on which her business is located in order to 
build a park, paying fair market value but without her consent, she is being 
used simply as a means, a tool, to further the ends of the municipality. 
Whether she agrees with those ends or not, she had no chance to freely 
acquiesce to them; and if she had been asked - which very well may have 
happened - she presumably did not consent, and her property was 
confiscated regardless in an act of (legal) coercion. Ideally, as Kronman 
writes, "the Pareto principle assures that no one will ever be made the 
unwilling instrument of another's welfare . . . [and] represents a moral ideal 
based on respect for the autonomy of individuals and acceptance of the idea 
that one should always treat others as ends in themselves and not merely as 
means" (1980: 235). But, in the absence of actual consent, Pareto 
improvement fails to meet this standard of respect for the dignity of persons. 

BUT WHOSE CONSENT? 

Broadly, respect for the dignity of persons requires that individuals be given 
the chance to agree or disagree on proposals that affect them. But not every 
person's consent is necessarily relevant to a proposal's approval, because not 
everyone is affected "enough" by it. For instance, suppose the local 
government buys all the land in a certain area to construct a new park, 
and this time all of the displaced property owners freely consented to sell 
their homes for the price offered by the government. However, other 
members of the community, for some reason, don't approve of the new park, 
and would not consent to the project if asked. Should this dissent rule out the 
project as a Pareto improvement? The new park is making some people 
worse off in some sense, and on this basis those people would deny their 
consent. Out of respect for the dignity of those persons, should the local 
government put a stop to the construction? We can use the 90/10 example 
again as well: if a policy enhances the wealth of 10 percent, at no material 
cost to the 90 percent, should the latter group's possible disapproval (on 
principle, perhaps) be considered when evaluating the policy? 

In other words, should everyone's consent be necessary to justify a Pareto 
improvement? This is the problem at the heart of Sen's "impossibility of the 
Paretian liberal" argument (1970), in which he gave the example of the 
"prude" who preferred that no-one read a racy book. The traditional liberal 
ideal of a "sphere of personal freedom" would deny that the prude's feelings 
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or preferences should count in any way, because one's choice of reading 
material fits into that protected zone, but the Pareto principle does not 
distinguish between those whose preferences "matter" and those whose 
preferences do not. (And the Pareto standard itself can be of no help in 
determining whose preferences should count without leading to a circular 
justification, similar to the problems that wealth effects cause for Kaldor- 
Hicks efficiency.) 

With reference to the Kantian ideal of respecting the dignity of persons, 
O'Neill distinguishes between the treatment of persons with different 
relationships to the change under consideration: 

The morally significant aspect of treating others as persons may lie in making their 
consent or dissent possible , rather than in what they actually consent to ... A 
requirement that we ensure that others have this possibility cuts deep whenever they 
will be much affected by what we propose. There is not much difficulty in ensuring 
that those who will in any case be no more than spectators have a genuine possibility 
of dissent. They need only be allowed to absent themselves or to express 
disagreement, distaste or the like. But those closely involved in or affected by a 
proposal have no genuine possibility of dissent unless they can avert or modify the 
action by withholding consent and collaboration. If those closely affected have the 
possibility of dissent, they will be able to require an initiator of action either to 
modify the action or to desist or to override the dissent. But an initiator who presses 
on in the face of actively expressed dissent undercuts any genuine possibility 
of refusing the proposal and chooses rather to enforce it on others. (O'Neill 1985: 
110-111) 

But that still leaves the question: what determines whether a person is 
actually affected by a change, or is a "mere spectator?" 

This is closely related to another famous problem in political 
philosophy concerning whose, and which, preferences to count in 
utilitarian calculations. This question becomes practical in the following 
examples: Must we count sexist or racist preferences in making social 
decisions? Are we compelled to satisfy expensive preferences in order to 
equalize preference-satisfaction among persons?33 Since the Pareto 
principle can be considered to be constrained preference-utilitarianism, 
the dilemma extends to this area as well. An obvious answer seems to be 
that only one's preferences concerning his or her own interests should count; 
whether someone reads a racy book or not does not affect the prude's 
interests. But the prude may very well argue that it does - perhaps he or she 
suffers great discomfort, based on disgust, when he or she finds out that 

33 See Hausman and McPherson (2006: 126-127). 
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people are reading "that" book.34 One person's wellbeing can certainly be 
affected, in a very real way, by other people's behavior, and such an effect may 
very well count among her interests, so this approach is problematic.35 

One way out of this conundrum, inspired by Robert Nozick, rests with 
another interpretation of respecting dignity: respecting the rights which 
derive directly from that dignity, such as (but not limited to) the right to 
make decisions within one's "sphere of privacy." The requirement of the 
government to obtain actual consent for policy proposals can be understood 
as respecting the right of persons to grant - or withhold - consent within that 
sphere.36 Respect for the dignity of persons also denies any other person any 
right of consent concerning proposals which do not affect her own realm of 
privacy. More precisely, it denies the state any right to base social decisions 
on the consent of anyone whose personal sphere of privacy is not affected by 
the policy.37 In the Sen case, the government should not base any policy 
decisions on the fact that the prude would deny her consent to anyone 
reading the book, because it does not affect her sphere of privacy - it is not a 
decision over which she should have any power. This solution resembles 
Nozick's position that rights delimit the options available to policymakers; 
any social decision must be made within the parameters established by pre- 
existing rights (1974: 164-166). My formulation is worded in the language of 
dignity, which in the Kantian framework provides the ultimate foundation 
for essential rights, such as (but not limited to) the right to give or deny 
consent to social decisions that intrude on one's sphere of privacy. 

Of course, individuals certainly have a right to have opinions about 
matters affecting other persons, and may also try to persuade them regarding 
their choices. Korsgaard writes that "To treat others as ends in themselves is 
always to address and deal with them as rational beings. Every rational being 
gets to reason out, for herself, what she is to think, choose, or do. So if you 
need someone contribution to your end, you must put the facts before her 
and ask for her contribution. If you think she is doing something wrong, you 

34 Dworkin (1977: 234-237) uses the terms personal and external preferences to distinguish between 
preferences over one's own goods and activities and preferences over the goods and activities of others; but 
he admits that distinguishing between them, while important for political decision-making, is not always 
possible. 

35 See Feinberg (1973) for a detailed discussion of offense as an injury to one's interests; he argues that for an 
offense to be considered truly harmful, the aversion to the offense must be (fairly) universally shared, and 
also unavoidable. 

36 A related discussion concerns the delineation of this sphere of privacy, but for the sake of the discussion at 
hand, I will just assume that such a sphere does exist. I think most would agree that there is such a 
sanctified realm, no matter how narrow or broad each of us may define it, and the precise definition of it is 
not relevant here (although it is of great importance otherwise). 

37 In this sense, the problem can also be understood as a variation of Mill's "tyranny of the majority." 
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may try to convince her by argument but you may not resort to tricks or 
force" (1986: 142). This would include making use of the coercive power 
of the state to impose their feelings on other free persons, which would 
violate respect for their dignity. In that case, it would be as if the other 
person were acting through the state coercively to control the person 
against his or her will - it uses him or her as a means to further the ends 
of the other person (the prude, for instance). The burden is then on the 
"outside" person to demonstrate why the proposal intrudes on her sphere 
of privacy (which would involve arguments over how narrow or broad 
that sphere is). 

CONCLUSION 

The Pareto principle is commonly regarded, by economists and philosophers, 
to be ethically unquestionable, if not trivially obvious. This paper has 
challenged this presumption, pointing out some ethical difficulties with the 
concept, including, ironically, one related to the supposed ethical justification 
of the principle, consent. Without actual consent, decisions "justified" by the 
Pareto criterion are inherently coercive, failing to respect the dignity of 
persons. In Kantian language, such policies use those who were not given the 
opportunity to consent simply as a means to further the ends of the 
policymaker (and those who did consent). Only the solicitation of actual 
consent, freely given, can ensure that the dignity and autonomy of persons is 
given adequate respect. At the same time, persons who are not affected by the 
policy must be denied any right of consent, for policy decisions based on 
their input would again violate the dignity of those who are truly affected by 
the policy and deserve the right of consent. 

This leaves us with an important question: what does the Pareto standard 
give us above and beyond the consent requirement? If Pareto is simply 
consent reworded, then it seems redundant - especially if consent is assumed 
to be based on self-interest. If it bypasses actual consent, then consent cannot 
be used to justify it, and it is simply constrained utilitarianism with no 
deontological component derived from the right of those affected by the 
policy to veto a proposal, regardless of its positive consequences. But that 
does not seem to be in the spirit of the Pareto principle, which should serve to 
protect individuals' rights to dissent to policies that adversely affect them for 
whatever reason they feel is important to them. It is choice , not wellbeing, 
that should be promoted by the Pareto standard. People may or may not 
make choices based on their wellbeing, but in either case we can safely 
assume that the choices they make are supported by personal, subjective, and 
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possibly unknowable reasons which are theirs, and this will guarantee respect 
for their intrinsic dignity. 
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