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Abstract. Analyzing different works and in particular Habermas’ reflection on Kant,
the author reconstructs, first, his approach to international law and his political and
legal cosmopolitanism. Second, he presents some critical observations on Habermas’
cosmopolitanism in the context of his more general discursive theory of law and
state. In this perspective, he discusses the problems of peace and of the role of the
United Nations, the strategy of protection of human rights, and the question of world
citizenship. He argues that Habermas’ cosmopolitanism is a radicalization of Kantian
tradition based on a centralization of international power and a cosmopolitan law.
Finally, he develops realist arguments in favour of a non-globalistic conception of
international law.**

1. Prologue

In modern societies, typified by a great variety of competing expectations

and growing complexity of forms of life, the law performs an irreplaceable

social integration function: It permits “solidarity among strangers.” It is only

through the abstract instrument of law that the aspiration to social cohesion

can be combined with the particularism of individual and group identities,

within the framework of a “democratic State based on rule of law” that

embraces subjects without infringing on their diversity. It was on the basis of

this conviction that from the late Eighties Jürgen Habermas showed growing

interest in law as the normative dimension of social interaction, distinct both

from ethics and from politics in the strict sense. It may indeed be said that

his great theoretical work Faktizität und Geltung (Habermas 1992) is, despite

its thematic originality, a classic European treatise in philosophy of law.

I used the expression “philosophy of law” rather than the more tech-

nical one “general theory of law” because Habermas’ approach to legal
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phenomenology is typically “philosophical.” It is thinking about law, but not

directed at lawyers on the basis of their intellectual and professional problems,

let us say the interpretation of norms, the use of analogical argumentation or

the normative function of jurisdiction. It is addressed more to those involved

in philosophy in a very general sense: The central theme is the relation of law

with knowledge, with ethics and with politics. It is, in other words, the prob-

lem of the cognitive and normative foundation of the legal obligation and of

its relation with the State based on rule of law and with representative

democracy. It may in this sense be said—and in my view it is a considerable

scientific merit—that what is proposed by Habermas is an “impure” theory

of law, in which philosophy of law in the strict sense, sociology of law, his-

tory of law, ethical theory and sociology are interwoven (Habermas 1992, 9).

Within this very broad thematic horizon, Habermas has also dealt with the

question of law and international institutions. He cannot, however, be said

to have developed, alongside or inside his general thinking about law, a spe-

cific philosophy of international law. In Faktizität und Geltung, for instance—

though this may seem somewhat surprising—, not a single chapter or section

is devoted to this theme. It is only in the postface, written in 1994 (Habermas

1994), that we find a brief reference to the United Nations organization and

the need for a reform leading to its strengthening.

In connection with international law, Habermas confines himself to a few

points to ponder, raised mostly by political contingencies: the Persian Gulf

War, German unification or the process of European integration (Habermas

1990, 1991, 1995a, 1996a, 1996b, 1997). The sole exception is an essay devoted

to a classic of pacifism and of European internationalism, Kant’s Zum ewigen
Frieden (Habermas 1995b). This article, deeply Kant-inspired and directed

against Carl Schmitt’s political anti-humanism (Schmitt 1974), offers the key

to a better understanding of what the “legal philosopher” Jürgen Habermas

today thinks about topics like the theory of human rights, the prospects for

world citizenship, the problem of peace and the tasks of international insti-

tutions. And it enables us to link up what may be called Habermas’ political

and legal cosmopolitanism with his “radically democratic” conception of the

state based on rule of law.

In the ensuing sections I shall seek, first, to reconstruct, with some philo-

logical rigour, Habermas’ political and legal cosmopolitanism. Second, I

shall present some critical observations regarding Habermas’ cosmopolitan-

ism in the context of his more general “discursive theory” of law and the

State. I shall conclude by mentioning a few realist arguments that I feel mili-

tate in favour of a non-globalistic conception of international law.

2. An International Police Force to Safeguard Peace

One theme Habermas insistently comes back to in his occasional passages

and especially in his essay on Zum Ewigen Frieden (Habermas 1995b) is the
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need to strengthen international institutions. Kant had launched the idea of

a global legal order (ein globaler Rechtszustand) to unite people and to abolish

war. Kant’s proposal, maintains Habermas, should be taken up and radical-

ized. The project for a “League of peoples” uniting sovereign states with

each other should be translated into the cosmopolitan project for a “state of

peoples” (or “cosmopolitan state”) that limits and ultimately fully absorbs

the sovereignty of the nation states. It is in this direction that the United

Nations in particular should be reformed. There is no doubt, for Habermas,

that

the institutions of the United Nations and the principles of international law in the
United Nations Charter embody, as Hegel might have said, a piece of “existing
reason”—a little piece of those ideas that Kant had already clearly formulated two
hundred years earlier. (Habermas 1990, 32–3)

They are, however, inadequate to the international situation brought on by

the collapse of the Soviet empire and the end of the Cold War. The 1991 Gulf

War showed, maintains Habermas, that the turbulence of international rela-

tions due to the economic and social imbalances that divide the planet neces-

sitates not only an enhancement of the prestige and authority of the United

Nations, but also its military strengthening. Now that the bipolarism of 

the world balance is overcome—with the inauspicious internal divisions 

in the Security Council—the United Nations should fully exercise the

executive and military power the Charter had conferred on it but the dispute

between the superpowers had nullified.1 The Gulf War—which Habermas

regards as legitimate and justified even if waged in “hybrid” fashion from

the viewpoint of ius in bello—can mark a positive turn in international

relations:

for the first time the United States and its allies were objectively presented, albeit in
substitute, provisional fashion, with the possibility of taking up the role, in principle
neutral, of an armed police force of the United Nations, something today still lacking,
to impose the principles of the international order in the form of collective safe-
guarding of the right of self-defence that had been violated in Kuwait. (Habermas
1990, 19)2

Habermas does not thereby intend to propose setting up a world government,

nor does he hope for the United Nations to be given the monopoly of inter-

national military power. That would, rebus sic stantibus, be an unrealistic hope.

What is, for Habermas, important and possible is for the great industrial
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powers to decide concordantly to endow the United Nations with consider-

able military force, at the same time committing themselves to maintaining

peaceful relations among themselves. A world peace order (Weltfriedensord-
nung) would indeed be possible, as Kant had in a way already intuited, once

the great powers had ceased to be aggressive, with “republican” political

cultures established internally. This expectation is, Habermas holds, cor-

roborated by the long-term development of the prevailing ideologies within

the welfare democracies: Nationalist impulses are now exhausted, and it is

no longer likely for wars of the classical type to explode in any near future

(Habermas 1990). If it is true that democratic states are no less inclined to

wars than despotic or totalitarian ones, it is nonetheless equally true, main-

tains Habermas, that the wars they wage are different in nature. Domestic

public opinion requires use of military force to be not only inspired by the

particularism of raison d’état, but to favour the international spread of non-

authoritarian forms of State and of government. Governments of democratic

countries can be impelled by the pressure exercised by domestic public

opinion to adopt “altruistic policies” (selbstlosen Politiken) (Habermas 1995b,

298, 307).

The reform of the United Nations ought, then, to be directed at making it

the seat of an international police force, i.e., of “neutral rapid response armed

forces,” organized and funded by the great powers with the object of achiev-

ing “a just, peaceful cosmopolitan order.” Without their willingness to col-

laborate, any international system would necessarily remain weak, as the

United Nations has been to date. The task thus falls to the great powers of

guaranteeing international order and peace: In carrying it out they should,

however, commit themselves to distinguishing between their roles as supra-

national agents and their own specific interests. Their armed interventions

should accordingly be inspired by impartial motives, and the use they make

of force should be of a “police” type, i.e., targeted and proportioned (Habermas

1990, 17–8).

These institutional transformations must have effects on the external and

internal sovereignty of nation states, drastically limiting it. “Cosmopolitan

law” ought to be institutionalized in such a way as to bind governments to

respect for its rules, under the threat of sanctions. Only in this way can the

fragile Westphalian system of balance among sovereign states seeking their

own self-assertion exclusively be transformed into a federation equipped

with common institutions which carry out state functions, i.e., legally regu-

late the relations among their members and impose respect for the rules. It

is in this cosmopolitan direction that according to Habermas the very ambi-

guities of the United Nations Charter are to be overcome: While it assigns

the Security Council broad military intervention powers to restore peace, the

Charter at the same time, contradictorily, forbids any interference with these

states’ domestic affairs, and in general recognizes the right of states to

military self-defence (Habermas 1995b, 302–3).
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3. A Cosmopolitan Order to Protect Human Rights

A second theme to which Habermas devotes growing attention in his most

recent philosophical and legal writings is that of protection of human rights.

Habermas’ thesis is that this protection cannot be left in the hands of nation

states but must increasingly be entrusted to supranational bodies. For this

reason too, there is a need to speed up the process of transition from “inter-

national law” to “cosmopolitan law.”

The general premise is (1) the universality of the doctrine of human rights.

A fundamental corollary of it is (2) the attribution of subjectivity in inter-

national law (or rather “cosmopolitan law”) to all inhabitants of the planet

as an original right due every person “as a human being.” The chief practical

consequence finally is (3) the requirement that new executive and judiciary

organs be created in the United Nations framework with the power to

ascertain breaches of human rights, and that judicial police forces be

organized, available to the international tribunals already in being for the

repression of war crimes and crimes against humanity (Habermas 1995b,

303–5).

1) Habermas tackles, first, the theme of the cognitive and normative foun-

dation of human rights (Habermas 1990, 29–32; 1995b, 307; 1997, 7–13). His

main concern is to prove that the interweaving of human-rights doctrine

with the standards of Western rationality does not make it not offerable to

the universality of mankind without engaging in a form of cultural imperial-

ism. Habermas is well aware of this risk, yet does not give up interpreting

the theory of fundamental rights as a core of moral intuitions on which the

great universalistic religions of the planet converge: a core that therefore enjoys

transcendental universality well beyond the historical and cultural history of

the West. Declaring his agreement with John Rawls, for whom there exists an

overlapping consensus on which humanity can base peaceful coexistence,

Habermas states he holds that

the essential content of the moral principles embodied in international law is in con-
formity with the normative substance of the great prophetic doctrines and meta-
physical interpretations affirmed in world history. (Habermas 1990, 30)

This content consists essentially in the principle that all persons, in their

integrity in need of protection, deserve equal respect.

But there is a second order of argument of a pragmatic nature that accord-

ing to Habermas can be put forward in favour of the thesis of the univer-

sality of the theory of human rights. Its universality lies in the fact that its

normative standards are much less bound up with particularisms of the

cultural tradition of the West than with the need to respond to the challenges

of modernity and the growing social complexity it brings. The modern con-

dition is now a worldwide fact that all cultures and universal religions have

to face, not only Western civilization. Within modern complex societies—be
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they in Asia or in Europe—there are no functional equivalents able to

replace law in its capacity for “abstract” social integration of subjects that

are “strangers” to each other. In this sense modern Western law, with its

norms that are at the same time coercive and protective of individual free-

dom, is a technically universal normative apparatus, not the expression of a

particularist ethics (Habermas 1997, 8ff.).

This argumentative strategy lends itself in particular, maintains Habermas,

to resolving the dispute over so-called Asian values. As we know, a growing

number of South-East Asian countries are today engaged on redeeming their

own political identity, placing to the fore order, social harmony, respect for

authority, sense of responsibility by public officials, and the family. In this

view the West is presented as the place where communitarian values decay

under the impetus of an unrestrained individualism and of a political con-

ception that imposes on the state recognition of a growing number of indi-

vidual rights without any duty corresponding to them. The doctrine of human

rights too is accused of being based on an individualistic and liberal con-

ception, in contrast with the communitarian ethos of the Asiatic traditions

(as well as of the ancient African and American cultures).

The necessary reply to these criticisms, maintains Habermas, is that

Western law is the legal form suited to modern society and economy and

hence to socio-economic structures that call for decentralized decisions taken

by individual actors and accordingly require a widespread “certainty of

law.” In the framework of economic relations that have now become global,

Asian societies too have to have recourse to law, abandoning, just as hap-

pened in the West during the industrial revolution, the older forms of caste

and corporative socialization. Opposing this functional requirement with

original traditional cultures is for the non-Western cultures a choice destined

to fail (Habermas 1997, 9–10).

Similar arguments may, holds Habermas, be brought against the criticisms

made by religious cultures like Buddhism, Confucianism or Islam against

the Western conception of the autonomy of subjects and against the secu-

larization of politics. It should, notes Habermas, be borne in mind that as

soon as political power needs a secularized foundation for its legitimation,

the autonomy of individuals and associated citizens becomes a functional

requirement that runs counter to paternalism and to political organicism.

From this viewpoint too the autarkic defence of their own political cultures

by non-Western traditions is no longer, in the framework of a planet-wide

society, a viable alternative (Habermas 1997, 11–13).

2) In terms of human rights too, thinks Habermas, one must follow Kant’s

lesson and at the same time seek to go beyond it. Kant had conceived of the

cosmopolitan union as a federation of States, not as the association of world

citizens. In making this choice Kant had proved inconsistent in relation to his

general thesis that every legal order, not only the domestic one of States, in

the last instance refers back to an original right of individual subjects: Each
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individual has the right to the same freedoms, on the basis of universal laws.

This individualistic foundation of modern law, maintains Habermas, must

be kept for international law too. The fundamental rights require, in virtue

of their semantic content, a cosmopolitan society (Habermas 1994). The

autonomy of citizens cannot therefore be mediated by the sovereignty of a

state: It goes beyond national particularism and can, in the name of cosmo-

politan law, be directed against the State itself. Habermas writes:

The fundamental feature of cosmopolitan law lies in the very fact that by bypassing
the collective subjects of international law it goes as far as to involve the position of
individual subjects of law, establishing for the latter the right to unmediated par-
ticipation in the association of free and equal citizens of the world. (Habermas 1995b,
303–4)

3) Finally, insists Habermas, the United Nations should be entrusted with

broad executive and judiciary powers so as to be able to guarantee effective

protection for human rights. If we want fundamental rights to enjoy the

bindingness erga omnes characteristic of positive law, we cannot stop at set-

ting up international tribunals devoid of mandatory jurisdiction. Although

the United Nations Charter imposes on its members respect for human

rights and the defence of them is entrusted to international bodies too, like

the Human Rights Commission, there does not to date, notes Habermas,

exist a standing court to judge cases of breaches of human rights. This uni-

versal mandatory jurisdiction ought urgently to be set up, as Hans Kelsen

(1944) proposed fifty years ago in his famous essay Peace through Law (cf.

Habermas 1995b, 308). And the United Nations ought also to intervene,

militarily too, in repressing breaches of human rights, using armed forces

placed under their own direct command (cf. Habermas 1995a).

Habermas deplores the fact that the Western powers’ proposal to set up

a United Nations High Commission to protect human rights did not get

through at the 1993 Vienna Conference because of opposition from a large

number of Latin American and Asian countries, the latter headed by China.

In his opinion ad hoc criminal tribunals on the model of the Nuremberg and

Tokyo tribunals are ineffective because they are limited to only two cases,

former Yugoslavia and Rwanda. And he finds it serious that though the

United Nations General assembly recognized as “principles of international

law” the principles taken as the basis for the verdicts delivered at Nuremberg

and Tokyo, there are authors engaged in maintaining that these verdicts

cannot count as precedents for international criminal law (Habermas 1995b,

304–5).

Habermas finally stresses that the armed forces that should be made

available to the United Nations to protect human rights ought not only to

drop the principle of non-interference in States’ domestic affairs, but limit

state sovereignty whenever the responsibility of national political authorities

is ascertained. Accordingly, the new practice of “humanitarian interventions”
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inaugurated in April 1991 by United Nations Security Council resolution 688

should be welcomed: That resolution rightly authorized the United States

and its allies to limit the sovereignty of the Iraqi State by instituting no-fly

zones and deploying land forces in the north of the country to protect

Kurdish refugees (Habermas 1995b, 305).

4. Towards a World Citizenship

A third theme that frequently recurs in Habermas’ texts from the Nineties

is “cosmopolitan citizenship,” again with an obvious Kantian ancestry.

Habermas’ thesis is that a democratic conception of the State based on rule

of law can—and must—prepare the way for the status of world citizenship

that is today emerging in political communications on a planetary scale. The

Vietnam war, the revolutionary transformations in Eastern Europe and the

Gulf War are already, in Habermas’ view, “cosmopolitan events.” They are so

because the electronic mass media have made them present to a planet-wide

public. According to Habermas, within the cosmopolitan framework of elec-

tronic communication the “world public opinion” that Kant had glimpsed

as the context of the French Revolution (cf. Habermas 1991; 1995b, 300) is

today becoming a reality. The cosmopolitan organization of the planet is no

longer a pipedream: National citzenship and world citizenship are now

tending to blend into a social and political continuum. This is also the

direction in which the spread of regional aggregations is going: The typical

case is the European Union.3 We may today speak of a “world society”

(Weltgesellschaft) founded on the globalization of communications and the

market (Habermas 1995b, 306). This is shown by among other things the

capacity of the United Nations, through “world summits” devoted to topics

like population growth, poverty or climate, to thematize fundamental prob-

lems for the survival of the human species, appealing to “world opinion” in

a “planetary public sphere” (Habermas 1995b, 300–1).

One may in this sense, maintains Habermas, consider that the overcoming

of the anarchic “state of nature” that for centuries typified relations among

nation states is already underway. States may still wage war on each other,

but their domestic jurisdiction is now close to extinction (Habermas 1991).

Economic and financial globalization are calling into discussion the very

assumptions of classical international law, namely the sovereignty of nation

states and the clear separation between domestic policy and foreign policy.

states are now likely to use forms of “soft power,” abandoning the direct

imposition of their own aims through the threat to use force (“hard power”).

The classical framework of power politics has radically changed not only

because of the influence of normative viewpoints associated with the policy
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of democratization and defence of human rights, but also thanks to the

growing spread of international power, once concentrated in the hands of a

restricted number of world powers (Habermas 1995b, 299). In short, what is

well underway is a process of transition from Westphalian international law

to a new “cosmopolitan law,” to which the social and communicative dimen-

sion of world citizenship corresponds.

5. A Radicalization of Kantian Cosmopolitanism

If the reading of Habermas’ texts proposed in the foregoing sections is accept-

able, then it may be considered that Habermas’ internationalism is a strong

radicalization in a cosmopolitan direction of the Kantian tradition. Leaving

aside the dispute, albeit of great philosophical interest, between the “cosmo-

politan” and the “statist” interpreters of Kant’s lesson,4 what counts here is

that Habermas interprets and develops Zum ewigen Frieden in a globalist

direction, and does so in much more radical terms than authors like Hans

Kelsen (1920; 1944; 1948), Norberto Bobbio (1979; 1998) or Richard Falk

(1983; 1987), who also refer their cosmopolitanism to a common descent

from Kant.

Habermas does not seem affected by doubts or inclined to the cautions

notoriously present both in Kant and in Kelsen. For Habermas, the guaran-

tee of a fair, peaceful international order can be secured only through a cen-

tralization of international power in the form of a world state that absorbs

into itself the totality of sovereign prerogatives of the nation states and thus

moves them towards extinction. Protection for fundamental rights can be

guaranteed only by a unitary, universal legal order—cosmopolitan law—

which includes as its own subjects all human beings as moral persons, and

includes within itself all other normative systems. And finally Habermas

does not seem to have doubts about the nexus of evolutionary causality, so

to speak, which in his opinion links “cosmopolitan law” with the State based

on rule of law, and world citizenship to democratic citizenship: “Cosmopol-

itan law is a consequence of the idea of the rule of law” (das Weltbürgerrecht
ist eine Konsequenz der Rechtsstaatsidee) (Habermas 1995b, 317). The cosmo-

politan expansion of the Western State based on rule of law obeys both the

internal logic of democratic institutions and the semantic content—intrinsic

universalism—of human rights.

If things are that way, in my view a number of critical notes are possible

regarding the internal consistency of the cosmopolitan prospect sketched out

by Habermas, and its capacity to act as an interpretive scheme for the eco-

nomic and political dynamics that today operate at international level.
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6. The Cosmopolitan Model of the Holy Alliance and the Idea of
“Radical Democracy”

First and foremost, we should point out the theoretical tension existing

between the radicality and absoluteness of the cosmopolitan project as con-

ceived by Habermas and the ambiguous contingency of the instruments he

seeks to trust in order to bring it about. Habermas does not construct his

cosmopolitanism, demanding as it is from the normative viewpoint, as a more

or less alternative project to the international practice that dominates today:

He presents it as a natural development of that practice, which he even goes

so far as to endow with the Hegelian chrism of historically realized rationality.

The hierarchical structure of the United Nations—modelled, as Hans

Morgenthau (1960) claimed,5 on the archaic model of the Holy Alliance—is

undoubtedly interpreted by Habermas as an embodiment of Kantian

pacifism (Hegel too, it should be recalled, had sarcastically interpreted the

Holy Alliance as an incarnation of the thesis of Zum ewigen Frieden6). The

existing international order is gratified, as we have seen, by a conformity

with the normative substance of the great prophetic doctrines and meta-

physical interpretations that have been asserted in world history. Under-

lying all this is the conviction, openly stated by Habermas, that to achieve a

fair and peaceful international order we have to rely on “altruism”—or at

least “neutrality”—of the international policies of the great powers. This is

not merely a controversial viewpoint, scarcely corroborated by the political

history of our century, but rather incompatible with the “radically demo-

cratic” aspirations of the philosophy of law and politics theorized in Faktizität
und Geltung. If the cosmopolitan pattern of the world is, as Habermas

maintains, to be conceived of as an expansion of the aspiration to popular

sovereignty underlying the democratic state based on the rule of law

(Habermas 1992, 112–35), it cannot be seen how this expansion can be

achieved starting from institutions like the United Nations. These are in fact

institutions which do not only reproduce in formal legal terms the

international hierarchy of economic and military power, but are a point by

point denial of the principles of the state based on the rule of law, even in its

most moderate and formalist versions: from the formal equality of the

subjects of law to the principle of legality and of parliamentary and judicial

control over the exercise of power.

These critical observations may also apply to the protection of human

rights, which Habermas would certainly wish entrusted to United Nations
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bodies. It is doubtful that the international protection of rights and freedoms

can without risk be transferred to bureaucratic or judicial bodies of the

United Nations, the impartiality of which certainly cannot exceed that of the

Security Council dominated by the legal privileges and veto power of a few

great powers. But it might more generally be maintained that it is not very

advisable to entrust protection of rights to the exclusive—or even only

prevailing—competence of judicial bodies other than national ones, even in

the case where it is the political authorities of a nation State that have

breached rights and freedoms of citizens. For it is not very realistic to think

that the protection of fundamental freedoms can be guaranteed in favour of

citizens of a State in an international framework if that protection is not first

and foremost guaranteed by domestic democratic institutions. This argu-

ment can be put forward for the justice exercised by international criminal

tribunals too.

Here another critical observation is relevant: When he stresses the need to

strengthen international institutions, Habermas embarks on a thematic register

unusual for him, namely an interventionist, repressive one. He suggests

organizing an international police force, invokes energetic military action,

hopes for the setting up of new international criminal courts, encourages

armed assistance for the existing ones, proposes coercive limitations on the

sovereignty of States, etc. In this respect Habermas’ cosmopolitanism seems

not only to be getting bogged down in normative exasperation, but to be

reacting antinomically to the general premises of the “discursive theory”

developed in Faktizität und Geltung. At times, Habermas seems even to share

the idea that democracy can be “exported” by military means, on the model

repeatedly tried by the United States in the Caribbean, from Grenada to

Haiti. If that is so, the distance between this cosmopolitan normativism and

Habermas’ profound tissue of philosophy of law appears quite broad here

too, especially considering that for Habermas a legal order is legitimate if it

guarantees not only private autonomy—by protecting civil rights—but also

the public autonomy of citizens. This is possible only if the norms that

govern public life are developed by their addressees themselves: “Human

rights and the principle of popular sovereignty,” writes Habermas, “are the

only ideas still capable of justifying modern law” (Habermas 1992, 109–12;

1996b).7 He adds that it is his discursive theory of law and politics that

shows how human rights and popular sovereignty can be combined into the

“normative substance” implicit in political autonomy (Habermas 1997, 5–6).

7. A Cosmopolitan Subjectivity “Without Mediation”

Another critical point about Habermas’ cosmopolitanism is in my view the

idea that subjects of international law ought to be regarded not as States but

A Cosmopolitan Philosophy of International Law 439

© Blackwell Publishers Ltd 1999.

7 On this theme see the lucid article by Baccelli (1997).



as individuals, as moral persons. This ideal, initially proposed by Kant and

then developed by Kelsen, is entirely consistent with the cosmopolitan con-

ception of the international legal order (while as we know it is rejected by

both the realist and the Grotian tradition). Habermas, however, here too

radicalizes Kant’s position by coming out, as we have seen, in favour of an

international subjectivity of individuals “unmediated” by intermediate pol-

itical figures, and therefore such as to exclude the “mediation” of nation

States, even in the federalist form proposed by Kant. The difficulty lies once

again in reconciling the radical democratic individualism of this foundation

of “cosmopolitan law” with the apology that Habermas makes for present

international institutions. The application of an individualistic, democratic

aspiration to the United Nations, for instance, would imply a complete

overturn of the hierarchical, centralist and bureaucratic logic that marks that

institution and sets at the top of it the political and military power of a few

superpowers. What would at least be needed would be the election of a

world parliament on the basis of the individualist democratic principle “one

man, one vote.” However, this principle, as Kelsen (1944, 10) himself has

admitted, is impractical at international level because it would assign the

“demographic powers” of the planet—China, India, Indonesia or Nigeria,

for instance—equal political representation, if not many times greater, with

the United States, Britain, Germany or Japan. And it is needless to note that

an outcome like this is entirely incompatible with the international law and

institutions in being today.

An equally delicate question—stated but not tackled by Habermas—is

whether it is possible in absolute terms to have democracy outside the bound-

aries of a nation state (even if not necessarily an ethnic or national one). The

answer must indeed be very cautious if, as Ralf Dahrendorf (1995, 14–15) has

maintained, it is true that the coherence and political loyalty of citizens is an

essential variable in a democratic system. Coherence and political loyalty—

however “abstract” their legal guarantee in modern societies—presupposes

at any rate the existence of pre-political links among the members of the

group: They refer to a “collective identity.” It has been proved that the

strength of identity links becomes increasingly uncertain as the geopolitical

context of a State expands so as to include highly divergent cultures. The

experience of federalism in the United States or Switzerland—the two

examples classically cited to argue for the possibility of cosmopolitanism—

offer very weak arguments, as Kelsen (1944, 11–13; 1948, 142–4) himself has

maintained, against the discriminating, selective logic of political solidarity.8

On this point, Samuel Huntington’s (1996) recent contribution on the “clash

of civilizations” in my view offers arguments which should not be neglected.

Not even the most abstract “patriotism of rights” can, so to speak, do without
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some sort of “intimacy” among the members of the group: They cannot, as

Habermas instead seems to think, be subjects “foreign” to each other.

Alienness, if not understood in a purely psychological sense, is the opposite

of democratic solidarity. Proof to the contrary is today being supplied by the

widespread phenomena of intolerance and racism that are hitting “multi-

cultural” societies, which the formal mediation of law is not succeeding

either in preventing or in repressing.

8. Some Realist Arguments

I wish in conclusion to add a few observations that do not concern the

internal consistency of Habermas’ legal and political thought, but set against

his optimism and globalist idealism an interpretation of international

relations that seeks to draw inspiration from the realist tradition.

The first observation refers to the approval with which Habermas regards

the phenomena of economic and communicative globalization, phenomena

he interprets as aspects of an unstoppable, universal evolutionary process of

secularization and modernization of the world. On Habermas’ interpre-

tation, modernity seems to have lost all historic links with the West and

imposes its model of social rationality indifferently in all cultures and all

civilizations. But that is not all: For Habermas this process, despite the imbal-

ances and inequalities it today generates, brings with it at least two long-

term advantages. On the one hand it gives rise to a planetary public sphere

that lays the basis for the advent of a universal political communication,

and the prospect of transnational democracy. On the other hand, it spreads

the technique of social integration typical of modern (Western) law and

hence expands protection for the subjective rights implicit in that technique.

This interpretation may be opposed by the thesis that the processes of

modernization impose a “general Westernization of the world” and a “creol-

ization” of indigenous cultures, since they export and make dominant West-

ern science, technology, industry, bureaucracy and communications media.

According to some sociologists of globalization, such as Mike Featherstone

(1991) and Bryan Turner (1990), this process of planet-wide adoption of exist-

ential models, styles of thought and productive practices cannot be interpreted

as a trend towards the cultural integration of world society, as the formation

of a “global civil society.” It is instead more a form of cultural penetration

that may touch the extremes of sheer “ethnocide,” and that in any case does

not produce order and community integration, but contamination, resis-

tance and disorder.

Second, it is permissible to doubt that the process of economic modern-

ization that has invaded non-Western cultures entails more widespread pro-

tection of fundamental rights, as if the globalization of markets ipso facto
brought universalism of rights. The experience of recently industrialized

Asian countries—inspired by the “Singapore model” Ralf Dahrendorf (1995,
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45–56) has written about9—seems to show that the market economy and the

development of the most sophisticated information technologies can co-exist

with authoritarian regimes that reject the Western ideology of “human

rights” and its claim to universality (cf. Baccelli 1997). It is equally doubtful

that protection for rights can be thought of as a technical implication of legal

formalism, instead of as a principle with deep roots in the Western philo-

sophical, political and ethical tradition. Habermas (1992, 135–51; 1996b)

himself has written persuasive pages on the interaction between European

philosophy of “natural law” and modern positive law, and on the “ethical

pregnance” of the State based on the rule of law.

A realistic assessment of the processes of economic globalization under-

way ought, moreover, to counsel a very cautious attitude towards the pro-

spects for actual accomplishment of the cosmopolitan project. As Kenichi

Ohmae (1995) has shown, powerful forces are opposing it both in the West

and in the East, in the name of the sovereignty of the economic laws that

govern global markets. This may accordingly render risky an interpretation

that infers from the globalization processes underway the need to dismantle

the Westphalian system of sovereign States. One ought to bear in mind, if

nothing else, the fact that the growing differentiation in rhythms of “human

development” in the various continental areas of the planet is in many cases

favoured by the very globalization processes of the international economy

and by the low ability to defend their own economies that States (the weak-

est, poorest ones) have (see Gilpin 1987; Hirst and Thompson 1996). Nor

should the variable of international terrorism be removed from the cosmo-

politan horizon, as a possible response to a further concentration of inter-

national power in the hands of the great powers.

Habermas’ cosmopolitanism, finally, seems inspired by the idea, typical of

Western globalists, that the achievement of an “optimal political order” is

desirable at international level, i.e., that it is desirable for humanity to be

governed by a world authority committed to guaranteeing not only stable

and universal peace but distributive justice, economic development, inter-

national protection of rights, the ecological equilibrium of the planet, con-

tainment of population growth and so forth. Hedley Bull (1977, 284–95,

302–5) was the first to bring forward against this Enlightenment project the

neo-Grotian (and liberal) idea that at international level it is instead

preferable—as well as more realistic—to aim at a “minimum political order,”

governed by limited, not very interventionist powers, respectful of the

autonomy and integrity of the various cultures.10

Drawing inspiration from this minimalist thesis, one may maintain 

that international law ought to aim at setting up a “legal society” among
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collective subjects—and therefore not at a community of moral persons—

operating according to a logic of normative subsidiarity in relation to the

powers of the State systems, that is, it should yield a limited amount of

supranational power to centralized organs and allow recourse to coercive

interventions limiting the “equal sovereignty” of the members of the inter-

national community only in exceptional cases. The minimum political order

might be founded on a sort of “polycentric regionalization” of the inter-

national order, instead of on a centralized, hierarchical structure. In this

sense a realistic philosophy of international law might adopt the theory of

“international regimes” developed by Robert Keohane (1984) and Stephen

Krasner (1983).11 These authors have shown that multilateral negotiation

among States is a decentralized source for producing and applying law effect-

ive despite the absence of centralized, binding jurisdiction. This absence

does not prevent important questions being disciplined in unitary fashion by

the bulk of international actors, nor does it prevent behaviour departing

from the rules subscribed to being sanctioned in various ways, though with-

out recourse to the use of military force. Thus “international anarchy” is tend-

ing spontaneously to be translated into “co-operative anarchy,” or to use the

oxymoron proposed by Kenneth Waltz (1979), “anarchical order.” This tend-

ency seems, moreover, to fit a fundamental theorem of general systems

theory: In situations of high complexity and turbulence of environmental

variables, it is more functional to live with a certain degree of disorder than

to seek to impose a perfect order.
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