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Abstract. The purpose of this article is to present a critical assessment of Jürgen
Habermas’ reformulation of Kant’s philosophical project Toward Perpetual Peace.
Special attention is paid to how well Habermas’ proposed multi-level institutional
model fares in comparison with Kant’s proposal—a league of states. I argue that
Habermas’ critique of the league fails in important respects, and that his proposal
faces at least two problems. The first is that it implies a problematic asymmetry
between powerful and less powerful states. The second is that it entails creating a
global police force that has an obligation to intervene against egregious human
rights violations worldwide, and that this seems incompatible with the idea that
every person has an innate right to freedom. There are important normative
constraints relevant for institutional design in the international domain that Ha-
bermas does not take sufficiently into account. However, this does not mean that
Kant’s league cannot be supplemented with more comprehensive forms of insti-
tutional cooperation between states. On the basis of my assessment of the multi-
level model, I propose a hybrid model combining elements from Kant and
Habermas.

1. Introduction

In view of the problems of interstate and intrastate violence and the
challenge posed by processes of globalization to the democratic nation-
state, the issue of establishing and promoting a normatively desirable
system of international law has been on the agenda for some time. This
issue has gone hand-in-hand with proposals for institutional design. With
regard to the latter, the alternatives in the contemporary debate range from
minimal intergovernmental models to proposals advocating a world
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republic. Proponents of intergovernmental models are often inspired by
Kant’s proposal for a league of states, which is an organization vested with
judicial power to adjudicate conflicts between states and which states can
join and leave freely. John Rawls is a notable example of such a proponent
(Rawls 1999). Among the proponents of a world republic, one can distin-
guish between those who advocate a state of states and those who
advocate a cosmopolitan democracy. A state of states is a second-order
state authority that permanently establishes coercive power over primary
state units, which nevertheless are left intact as separate entities.1 Propo-
nents of cosmopolitan democracy also recognize states as important insti-
tutional entities, but advocate a more closely integrated global legal order
that entails the establishment of new institutions on both the global and the
regional levels. Such institutions include supranational parliaments and
international courts where not only states, but also individuals, are repre-
sented and have legal standing (cf. Held 1997).

In what seems like an attempt at finding a middle ground between a
league of states and a world republic, Jürgen Habermas has recently
proposed an alternative multi-level model that involves cooperation
between different kinds of collective actors. In addition to traditional state
actors, he imagines a reformed and strengthened UN that is to serve as a
supranational executive authority responsible for securing peace and pro-
tecting basic human rights. Importantly, such a reformed world organiza-
tion should organize a global police force that has an obligation to
intervene against egregious human rights violations that governments
either cause or fail to prevent. At a mid-level between the nation states and
the world organization, Habermas envisages democratically reformed
regimes, such as the EU, that are to deal with transnational challenges, in
particular within issue areas such as economy, ecology, and energy.

The main purpose of this article is to critically consider Habermas’
multi-level model, which is an attempt to reformulate Kant’s philosophical
project Toward Perpetual Peace. Special attention is paid to how well this
model fares in comparison to Kant’s league of states. Although Habermas,
like Kant, rejects a world republic, he is also skeptical of Kant’s league. In
his view, a voluntary league is not sufficient in order to establish a system
of binding international law. He also claims that an intergovernmental
organization recognizing the inviolable sovereignty of states is at odds
with the recognition of individuals as the ultimate units of normative
concern. Moreover, he claims that an intergovernmental league is inad-
equate for dealing with pressing challenges that have arisen due to the
increase and intensification of processes of globalization since Kant’s time.

While I agree that there are good reasons for rejecting a world republic,
I argue (a) that Habermas’ critique of a league of states fails in important

1 This model is defended in Byrd and Hruschka (2008).
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respects and (b) that his own proposal faces problems related to his
attempt at going beyond such a league. With regard to (a), I argue that
Habermas does not succeed in arguing that a voluntary league of sovereign
states is at odds with the project of establishing a system of binding
international law or with the primacy of individuals as units of normative
concern. I also argue that Kant has sound reasons for proposing a less
ambitious institutional framework in the international domain. With regard
to (b), I argue that Habermas’ model seems to imply a problematic
asymmetry between powerful and less powerful states. Furthermore, I
argue that it is questionable whether a global police force that has an
obligation to intervene against grave and widespread human rights vio-
lations can be squared with the idea that every person has an innate right
to freedom—that is, a right to independence from being constrained by
other people’s choices (Kant 1996, 393).

The aim of engaging with Habermas’ model in relation to Kant’s league
of states is to contribute to the ongoing debate in political and legal theory
on the normative foundation of international legal institutions. On the one
hand, I want to show that there are important normative constraints
relevant for institutional design in the international domain that neither
proponents of a world republic nor Habermas take sufficiently into
account. In particular, Habermas’ focus on establishing a supranational
executive authority (for example, organizing a global police force) is
problematic. On the other hand, my defense of Kant’s model against
Habermas’ criticism does not mean that a league of states cannot be
supplemented with more comprehensive forms of institutional cooperation
between states. Such cooperation seems important not least in view of
globalization processes that are often seen as undermining the action
capacities of states. In this regard, Habermas’ multi-level model is an
interesting proposal that can complement Kant’s league.

The article proceeds as follows. In Section 2, I present Kant’s league of
states, as well as Habermas’ objections to this model. In Section 3, I set out
Habermas’ multi-level model and his reasons for rejecting a world repub-
lic. In Section 4, I argue that Habermas’ objections to Kant’s league fail in
important respects, and that his multi-level model faces problems that a
league of states avoids. On the basis of the preceding discussion, I suggest
a way in which elements from Kant’s and Habermas’ proposals can be
combined in a hybrid model.

2. Kant’s Model: The League of States

Kant and Habermas are in agreement with regard to the characterization
and evaluation of the European order of sovereign states circumscribed by
classical international law often associated with the period between 1648
and 1914. They both understand this order as a latent state of war—an
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interstate anarchy characterized both by the absence of any superior
authority that can resolve disputes between states and by the right to wage
war in the name of national interests. They also agree that this order is
normatively unacceptable and should be reformed by establishing authori-
tative public institutions beyond the domestic domain. Only by establish-
ing such institutions is it possible to resolve questions regarding what
should count as binding rules and how binding rules are to be applied in
particular cases in a just way.

Despite this agreement, they disagree about the institutional design of an
international legal order. They both reject a world republic, but Habermas
finds a league of states of the kind proposed by Kant to be “beset with
conceptual difficulties and [. . .] no longer consonant with our historical
experiences” (Habermas 1998, 166). In the following, I give an outline of
Kant’s views on international law before I set out Habermas’ critique of
Kant’s league in more detail.

2.1 Kant’s League of States

Kant characterizes the anarchical order of sovereign states of his own times
as “a condition of war” that is “wrong in the highest degree” (Kant 1996,
482). As regards the right to wage war recognized by classical international
law, he judges it “unintelligible,” since it is nothing but the right of the
stronger party to arbitrarily determine what is right (ibid., 328). This
renunciation of an international system based on the balance of power does
not imply that the idea of taming interstate violence by means of law
should be abandoned. The “veto” of practical reason—that “there is to be
no war” (ibid., 491)—rather demands the replacement of international
anarchy with an international civil condition. What is required is an
international order of public law more consistent with principles of right
or justice—that is, principles calling for the harmonization of particular
wills according to universal laws of freedom that restrict interacting parties
in a reciprocal and non-arbitrary way. In Kant’s view, this entails the
establishment of a public authority empowered to make collectively
binding decisions with regard to international disputes, since establishing
such an authority is the only way in which one can avoid the subjection
of state actors to the arbitrary choices of other state actors.

Although Kant repeatedly compares external state relations to the inter-
personal state of nature, he draws different conclusions with regard to how
the state of war between persons and the state of war between states
should be overcome. The problem in the state of nature between persons is
that all interaction is necessarily based on the moral or immoral private
judgments of those interacting, which means that they inevitably subject
each other to their arbitrary choices. Such a condition is incompatible with
each person’s innate right to freedom—the right to “independence from
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being constrained by another’s choice” (ibid., 393). In Kant’s view, the only
way to overcome this problem is to enter civil society, which requires the
establishment of a state authority organizing a public coercive institutional
framework for interaction. The ideal form of such a state authority is the
republican constitution that has two essential institutional features. The
first is separation and hierarchical organization of legislative (sovereign),
executive (ruler), and judicial (judge) powers. The second is ascription of
legislative power “to the united will of the people” (ibid., 457).

By contrast, overcoming the state of nature between states is not said to
imply the establishment of a world republic. Instead of a full parallel
between the interpersonal and international spheres, Kant introduces the
idea of a complementary institutional structure in the form of a league of
states. While establishing such a league is a necessary precondition for just
international relations, membership in the league is still voluntary—both
with regard to entrance and exit. It is an organization that “each neigh-
boring state is at liberty to join” and that “can be dissolved at any time”
(ibid., 487f.). Of the three powers characteristic of the state, the league is
only vested with an analogue to the judicial power. Its function is to
establish a dispute resolution mechanism that enables states to decide
“disputes in a civil way, as if by a lawsuit, rather than in a barbaric way
(the way of savages), namely by war” (ibid.). Further, since the league is
established for the sole purpose of solving conflicts between states, only
state actors are represented and have legal standing in the league (indi-
viduals have no legal standing).

2.2 Habermas’ Critique of a League of States

Habermas sets out three objections to this model. The first I call the objection
from voluntariness. It addresses an alleged contradiction inherent in the idea
of promoting the rule of law internationally in the form of a voluntary
league. In Habermas’ view, there is a conflict between acknowledging each
state’s sovereign right to leave the league at will and the aim of establish-
ing a lasting and peaceful international legal order where states are obliged
to abide by the verdicts of the public authority: “Kant cannot have legal
obligation in mind here [. . .] he must rely exclusively on each govern-
ment’s own moral self-obligation” (Habermas 1998, 169). Habermas empha-
sizes that this objection is not empirical, but conceptual, in nature. As long
as the arrangement regulating interaction between states is voluntary, it is
dependent on the good will of its members, and cannot, in his opinion,
count as a legal arrangement. Referring to Kant’s idea of a republican
constitution, Habermas writes: “If the union of peoples is to be a legal,
rather than a moral, arrangement, then it may not lack any of those
characteristics of a ‘good political constitution’ that Kant enumerates”
(ibid., 170).
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The second objection I term the objection from sovereignty. It addresses
Kant’s defense of state sovereignty and the principle of non-intervention.
In view of the danger that states can turn their monopoly of violence
against their own citizens, Habermas objects that a league of independent
states whose sovereignty is inviolable is at odds with the basic normative
premises of Kant’s theory, which gives priority to each person’s right to
freedom in accordance with universal laws: “[I]f Kant holds that this
guarantee of freedom [. . .] is the essential purpose of perpetual peace [. . .]
then he must not allow the autonomy of citizens to be preempted even by
the sovereignty of their states” (ibid., 180f.).

The two former objections address internal tensions in Kant’s idea of a
league of states. The third objection—the objection from globalization—more
generally questions the adequacy of state-centered approaches to political
theory in view of our historical situation. Against the background of the
widely held view that processes of globalization place the traditional
nation state under pressure, Habermas regards state-centered approaches
as counterproductive. He does so, first, because a political practice which
clings to the framework of independent state actors whose external affairs
are regulated exclusively on an intergovernmental basis will probably fail
to cope adequately with challenges that have an essentially transnational
character. This includes challenges related to poverty, infectious diseases,
environmental degradation, proliferation of weapons of mass destruction,
organized crime, and transnational terrorism.2 Second, and perhaps more
importantly, he is concerned with the internal democratic order of states
whose capacity to regulate interaction within their own borders is chal-
lenged by the increase and intensification of these kinds of cross-border
exchanges.

3. Habermas’ Multi-Level Model versus a World Republic

As mentioned, Habermas’ critique of a league of states does not imply that
he advocates a world republic. Still, commentators at times misrepresent
him as such an advocate (Mertens 1996, 338; Zolo 1999, 437). In view of
Habermas’ critique of Kant’s league, it is to some extent understandable
that such misunderstandings can arise. But since the publication of The
Postnational Constellation (2001, orig. 1998), there can be no doubt that
Habermas is no proponent of a world republic. Here, he rejects this model
unequivocally. In later works, he has also proposed a multi-level model
that is meant to serve as an example illustrating “a conceptual alternative to
a world republic” (Habermas 2006, 136). In the following, I will present this
model, and explain how it differs from a world republic and a league of
states. Then, I will set out Habermas’ objections to a world republic.

2 Cf. the 2004 report A More Secure World: Our Shared Responsibility.
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Habermas’ multi-level model is an arrangement that assigns different
tasks to different institutional levels. On the supranational level, Habermas
imagines a reformed and strengthened UN that is to serve, among other
things, as an executive authority responsible for securing peace and
protecting human rights. He supports reorganizing the Security Council
and limiting the veto power of its permanent members in order to make
the UN a more representative and effective organization. He also supports
Held’s idea of dividing the General Assembly into two chambers—one in
which states are represented and another in which world citizens are
represented—but claims that the legislative function of such a “world
parliament” must be restricted to “the interpretation and elaboration of the
Charter” (Habermas 2008b, 449). In addition, Habermas defends the estab-
lishment of permanent international courts where not only states, but also
individuals, have legal standing. In addition to settling conflicts between
states and conflicts between private actors and a state, the function of such
courts is to prosecute individuals for criminal acts performed in the service
of a state. Worthy of note is Habermas’ suggestion that, in addition to the
strengthening of core institutions (i.e., the Security Council and the General
Assembly), reforms should aim at detaching these institutions from spe-
cialized UN organizations, such as FAO, IAEA, UNESCO, WHO and the
World Bank (Habermas 2008a, 322). This way, the world organization
would become an institution whose tasks are considerably narrowed down
compared to the present-day UN.

The main difference between a world organization reformed along these
lines and a world republic is that the former lacks sovereign powers to
define the reach of its own responsibilities. It is an organization for which
“the enforcement of established law takes precedence over the constructive
task of legislation and policy-making” (Habermas 2006, 174), and can
therefore be characterized as a supranational agent acting on delegated
powers.

Compared to Kant’s league, a reformed world organization has more
extensive powers. It is supposed to serve as a supranational executive
authority providing the international community with effective means to
“enforce its rules and decisions” (ibid., 132), although Habermas empha-
sizes that the states are to remain in control of the means of coercion. His
model also extends the scope of responsibilities. The league is established
for the sole purpose of dealing with conflicts between states, whereas the
world organization is also supposed to protect basic human rights globally.
Finally, the division of the General Assembly into two chambers would
make the UN, in contrast to Kant’s intergovernmental league, an organi-
zation that is not only for, but also of the two types of actors recognized as
legal subjects by international law, namely states and individuals.

The feature that particularly distinguishes Habermas’ proposal from
both a league of states and a world republic is the institutional mid-level
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in between the supranational and the national levels. At this level, “global
players,” such as the US, China, India, Russia, and politically integrated
“regional regimes” on the model of the EU, are envisaged as the central
actors.3 Operating within a transnational negotiation system, such actors
are supposed to work out binding compromises on important cross-border
issues—particularly economic, ecological, and energy issues—that increas-
ingly overstrain the capacities of nation states. These regional regimes are
the main loci for democratic rule beyond traditional state communities,
from whose perspective regional integration serve the purpose of creating
political arenas where democratic processes can regain some of their
autonomy vis-à-vis globalised economic forces. Within the transnational
negotiation system, they serve the purpose of reducing the negotiating
parties to a “manageable number” and of making these parties relatively
equal in terms of negotiation power, so that fair compromises are conceiv-
able (Habermas 2008a, 324f.). In addition, the delegation of cross-border
issues to interregional negotiations is supposed to lighten the workload of
the world organization, thus enabling it to deal more efficiently with global
peace and human rights enforcement.

Habermas seems to have two main reasons for rejecting the world
republic, and these explain why he thinks there is a need for his multi-level
system instead of a world republic.

(1) The first can be called the argument from civil solidarity. Habermas
raises doubts concerning the possibility that a world republic could
become democratic in any meaningful sense. In this connection, the
decisive obstacle is said to be the lack of a thick global collective identity
that can ground a sufficiently strong civic solidarity. Given its non-
exclusiveness, a world republic would lack “a basis of legitimacy on
structural grounds”:

Any political community that wants to understand itself as a democracy must at
least distinguish between members and non-members. [. . .] Even if such a com-
munity is grounded in the universalist principles of a democratic constitutional
state, it still forms a collective identity, in the sense that it interprets and realizes
these principles in light of its own history and in the context of its own particular
form of life. This ethical-political self-understanding of citizens of a particular
democratic life is missing in the inclusive community of world citizens. (Habermas
2001, 107)

Referring to this passage, Robert Fine and Will Smith suggest that
Habermas is presenting an empirical argument in the guise of a conceptual
argument. They object that even if knowledge about “actual democratic

3 It is unclear how Habermas envisages these regional political bodies. In some passages, he
appeals to the idea of a liberal power-constraining constitution as the appropriate form for
such regimes (Habermas 2006, 139). This indicates that he has something else than a state
template in mind. Yet in other passages he speaks of “complex federal states on a continental
scale” (ibid., 141; italics added).
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practices” gives us good reasons to doubt the feasibility of a global
democratic state, it does not mean that such a state is “conceptually
impossible” (Fine and Smith 2003, 486 n. 22). This judgment does not seem
to do justice to Habermas’ actual claim, which concerns pragmatic pre-
suppositions for democratic practice, and refers to a conflict between the
idea of a world republic and the ethos of democratic citizenship—that is,
the performative aspect of being a citizen (as opposed to “bourgeois”)
concerned with the common good. When Habermas writes that it is the
“concept” of self-determination that calls for the embedding of political
practice in a particular community, he is not claiming that a democratic
world republic is a contradiction in terms. At issue, rather, is the need for
a common “we”-perspective that can motivate special obligations towards
fellow citizens who nevertheless remain strangers and political adversaries.
This becomes clear if one considers the discussion of civic versus cosmo-
politan solidarity in the paragraphs that follow the above quote.

The crucial issue is that an active “civic solidarity” in Habermas’ view
must be rooted in a collective identity. Such civic solidarity is distinct from
what he calls a negative, or reactive, “cosmopolitan solidarity” that unites
humanity through common responses of indignation and outrage when
confronted with grave violations of human rights and acts of aggression,
as well as of sympathy for those who suffer due to natural and humani-
tarian disasters. On the basis of the latter, an all-inclusive world-
organization could be empowered to pursue goals like human rights-
protection and international peace and security. For the pursuit of political
goals and projects beyond this, the social bonds among world citizens are
too weak (Habermas specifically has redistribution policies in mind).
Globally, a thicker context of common value orientations that enable
citizens to see themselves as one community engaged in the joint practice
of self-legislation is absent. Accordingly, the “institutionalization of proce-
dures for creating, generalizing, and coordinating global interests cannot
take place within the organizational structure of a world state” (Habermas
2001, 109). In other words, the claim is not that the concept “cosmopolitan
democracy” is self-contradictory in a formal-analytical sense. The claim is
that a global democratic state should be able to, but in fact cannot, link up
with the concrete self-understanding and motivations of world citizens. It
would therefore fail to be a realization of the idea of a society of self-
determining free and equal persons.

(2) A second line of reasoning pursued by Habermas can be called the
asymmetry argument. This argument primarily aims at undermining the
claim that a world republic is conceptually necessary for establishing
binding international law. It is developed against the background of an
interpretation of Kant which differs from the one presented above, where
Kant is seen as rejecting a world republic in favor of a league of states. In
his later writings, Habermas takes Kant to mean that a world republic is
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in the end the only satisfactory solution to the problem of interstate
violence, whereas the idea of a league is introduced as a “negative
surrogate” due to the fear that a world republic might develop into a
“soulless despotism” (Habermas 2006, 128f.).4 Allegedly, Kant is led to this
conclusion by his own analogy between the interpersonal state of nature
and anarchic international relations. In view of the solution to the problem
of overcoming the former condition, which is to establish a state, the
establishment of a world republic is apparently the only way of overcom-
ing the latter.5

Against this kind of reasoning, Habermas objects that one should not
overlook important differences between the interpersonal and the interna-
tional levels when it comes to developing desirable legal institutions. This
objection has two aspects. The first is that one must consider that states
have established legal orders internally and therefore enjoy a normative
status that must be taken into account when envisioning an institutional
model for international law. One cannot simply superimpose the scheme
known from domestic legal orders on the relationship between states. Nor
can the rights of individuals be the sole reference point for an international
legal order. In view of their role as guarantors of legally secured freedom
among persons, state actors should be taken into account. As a result,
Habermas suggests that we understand the establishment of a just system
of international law as complementary rather than as analogous to the
establishment of just domestic legal systems (Habermas 2006, 129f.; 2008b,
448f.).

The second reason why one should think of international rule of law as
complementary, and not similar, to domestic rule of law, is that promoting
the rule of law in the two domains involves challenges that in certain
respects are inverse and therefore call for different solutions. In this
connection, Habermas draws a distinction between the concept of a “state”
and the concept of a “constitution.” “State” is defined as “a complex of
hierarchically organized capacities available for the exercise of political
power or the implementation of political programs.” “Constitution” is
defined as “a horizontal association of citizens [. . .] laying down the

4 Habermas links this fear of “soulless despotism” to the risk of an unwanted social and
cultural homogenization in the world republic. With Ingeborg Maus (2006, 472), I think it is
more apt to say that Kant is concerned with the diminishing possibility of holding executive
and judicial authorities accountable to democratically enacted law in large states. Cf. Kant
1996, 336.
5 Habermas is here influenced by McCarthy (2002), who is for his own part influenced by
Byrd (1995). I criticize McCarthy and Byrd’s interpretation in more detail in Mikalsen (2011),
and I do not think Habermas’ subsequent counterargument succeeds if one understands it as
a critique of Kant. This does not make the argument irrelevant, but it should rather be
directed at those who consider a world republic to be an implication of Kant’s characteriza-
tion of international relations as a state of nature. See, for instance, Höffe 2006, 193, and
Lutz-Bachmann 1997.
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fundamental rights that free and equal founders mutually grant each
other” (Habermas 2006, 131). In view of these definitions, he points to the
asymmetric relationship between state and constitution at the domestic
and international levels. Domestically, the hierarchical state component
comes first, so to speak. Here, promoting the rule of law implies “the
reversal of the initial situation in which law serves as an instrument of
power” into a situation where governmental power is subjected to demo-
cratically enacted law in “the fully established constitutional state” (ibid.,
132). Internationally, one must think differently, because there is no parallel
to an authoritarian state power which is to be legally tamed by means of
the democratization of legislative power in this sphere:

What is missing in classical international law is not an analogue of a constitution
that founds an association of free and equal consociates under law, but rather a
supranational power above competing states that would equip the international
community with the executive and sanctioning powers required to implement and
enforce its rules and decisions. (Ibid.)

Seen in isolation this quote, with its reference to the lack of “executive and
sanctioning powers,” might seem to imply that what is needed for estab-
lishing an international legal order is, after all, a world republic.6 But the
point of stressing the priority of the horizontal relations between states is
actually the opposite. First, Habermas tries to show that a legal constitution
can be separated from a hierarchical state structure not only conceptually,
but also as a matter of fact. Although normatively deficient in many
respects, not least due to its anarchical structure, the European order of
states which emerged in the repercussions of the religious civil wars of the
seventeenth century was not a lawless condition, but a rudimentary legal
order that regulated international relations by certain rules of conduct. For
this reason, Habermas speaks of the classical European order of states as
a “proto-constitution” that “creates a legal community among parties with
formally equal rights” (ibid., 133).

Second, and more crucially, emphasizing the asymmetry between the
domestic and the international cases is meant to show that the challenge of
binding state power by law externally is essentially different from the
challenge of binding state power by law internally, and subsequently that
the former calls for a different solution than the latter. Again, the point is
that one must take states into account when conceptualizing an institu-
tional order for the international rule of law: “Where it is not a matter of
constraining authoritarian state power but of creating political decision-
making capabilities, those subjects who already control the legitimate

6 As I argue in the next section, Habermas’ emphasis on the need for supranational
sanctioning powers may also threaten the coherence of his proposal for a non-state institu-
tional scheme for a legally integrated world society.
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means of violence and can make them available to a politically constituted
international community are indispensable” (Habermas 2008b, 449).

4. Kant versus Habermas

The considerations put forward in the previous section support the view
that the world republic is not the right answer to the question of how a
system of international law should be institutionalized. On the other hand,
Habermas’ critique of the league of states is less convincing. With regard
to his three objections presented in Section 2.2, I think only the third can
create a need for institutional structures that go beyond the league,
whereas there are cogent responses to the two former objections. Further-
more, Habermas’ own proposal faces problems related to his attempt at
going beyond Kant’s model. While this seems to pull in the direction of the
less ambitious league, it does not necessarily mean that we should reject all
the aspects of his multi-level model. In what follows, I first assess Ha-
bermas’ critique of the league of states. Then I discuss two problems
related to the supranational aspect of his model. On the basis of the
preceding discussions, I suggest a way in which elements from both Kant
and Habermas’ proposals can be combined.

4.1. An Assessment of Habermas’ Critique of the League of States

Although something can be said in favor of certain aspects of Habermas’
critique of Kant’s league of states, it also fails in important respects.

(1) The objection from voluntariness: Habermas does not sufficiently
explain why an international legal order has to resemble the internal legal
order of states. By pursuing this line of criticism, he seems to come close
to the proponents of a world republic. But Habermas is, after all, no
proponent of such a model. Already in his 1995 article “Kant’s Idea of
Perpetual Peace,” Habermas expresses some reservations with regard to
Held’s proposal for UN reform along the lines of a state constitution
(Habermas 1998, 188). In later writings, the rejection of a world republic is
more explicit. Here, he claims that transformations of international law
must proceed through “voluntary restrictions on sovereignty” (Habermas
2006, 133). He also argues that a reformed and strengthened UN empow-
ered to make authoritative decisions regarding issues of collective security
and human rights protection can leave the control of the means of violence
to its member states: “The individual states retain their monopoly on force,
although as members of the United Nations they formally cede the right to
decide on when military force should be used to the Security Council
(except in the case of justified self-defense)” (Habermas 2008a, 320). But if
this is true, why cannot Kant’s voluntary league count as a legal arrange-
ment? There is a clear similarity between the two schemes when it comes
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to the voluntary cooperation of member states. If this aspect is consistent
with one of them being a legal order, there is no obvious reason why it is
not consistent in the other case. Conversely, if Habermas’ criticism of the
league’s voluntariness is sound, it also seems detrimental to his own
position.7

Moreover, there are at least two good reasons why membership in the
league of states must be voluntary. First of all, states cannot, as can
individuals, have an enforceable duty to enter a civil condition, even if they
do wrong in the highest degree by remaining in the state of nature.8 If
states had such a duty, then every state that had the capacity would, in the
last resort, have a right to wage war against states that refused to do so
voluntarily. But such a right is in conflict with the purpose of forming the
league of states, namely that of enabling just and peaceful interstate
relations. Furthermore, it is at odds with the primary duty of individuals
to enter civil society, since to wage war is to put the entire public order at
risk (Maus 2004, 91).

Secondly, the right to leave the league at will is equally well-founded and
coherent with the purpose of founding the league of states. The basic idea
underlying this right is that states must be allowed to remain neutral when
other people are fighting each other. Designating the avoidance of war as
the fundamental aim of the league, Kant recognizes a right on the part of
states to step back in order to not become entangled in violent conflicts
between or within other states. Therefore, he writes that the league “can be
renounced at any time and so must be renewed from time to time” (Kant
1996, 483). This claim squares well with the general restriction of the sphere
of right to the external relations between interacting parties (Kant 1996,
387). Wrongdoing consists in hindering anyone’s free choice in accordance
with universal laws, but there is no wrongdoing involved if a state that is
not already party to an ongoing conflict refuses to become such a party
(Varden 2008a, 21).

(2) The objection from sovereignty: The main problem with this objection
is that it is based on a conception of cosmopolitan right fundamentally
different from Kant’s. Kant presents cosmopolitan right as a third dimen-
sion of public right complementing two other dimensions: the right of a
state and the right of nations. As such, it does not compete with the other
two dimensions. The three dimensions of right address different kinds of
relations—all of which have to be legally regulated in order to enable an

7 For a criticism of Habermas which parallels Habermas’ criticism of Kant, see Scheuerman
2008b, 141ff.
8 Considerations of space do not allow me to explain in any detail why this is the case with
regard to individuals. Suffice it to say here that Kant considers remaining in the state of nature
as incompatible with each person’s right to freedom, and, consequently, that forcing those
unwilling to leave this state can be justified as a hindrance to freedom. For good analyses of
this point, see Ripstein 2009, and Varden 2008b.
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enduring peace in accordance with universal laws of freedom. The right
of a state is concerned with the horizontal relations between fellow citi-
zens and the vertical relations between each state and its citizens. With
regard to these relations, the republican constitution is the normative
ideal which should be continually approximated. The right of nations is
concerned with external relations between states, and seeks the avoidance
of war by means of the league of states. Cosmopolitan right is concerned
with relations between states and strangers, be they citizens of another
state or members of non-state peoples. Interaction in this dimension
should be constrained by the “conditions of universal hospitality” (Kant
1996, 328)—that is, the right of foreigners to visit the land of other
peoples without being treated with hostility, and the right on the part of
those being visited to turn visitors away as long as it is not tantamount
to their destruction.

By contrast, Habermas understands cosmopolitan right as superior law
that takes priority in cases of conflict with the right of a state (i.e., domestic
law) and that includes every person in a legal community of free and equal
world citizens. Accordingly, cosmopolitan right is said to imply a global
hierarchy of law where the rights and duties ascribed to persons qua world
citizens trump the rights and duties ascribed to persons qua state citizens:
“The point of cosmopolitan law is [. . .] that it bypasses the collective
subjects of international law and directly establishes the legal status of the
individual subjects by granting them unmediated membership in the
association of free and equal citizens” (Habermas 1998, 181). Since the
relation between cosmopolitan norms and state-sanctioned norms is con-
ceived in such a hierarchical fashion, it appears inconsistent to insist on the
inviolability of state sovereignty, especially in view of the possible abuse of
states’ coercive powers internally.

From Kant’s perspective, however, there is no obvious conflict or tension
between the sovereign rights of a state and cosmopolitan right. As an
aspect of public right concerned with the rights and duties relevant for
interaction between states and strangers, cosmopolitan right is a transna-
tional kind of right that presupposes the independency of the former kind
of actors. Only if one conceives of cosmopolitan right as establishing a
global hierarchy of legal norms does there seem to arise a possible conflict
between insisting on inviolable state sovereignty and granting legal stand-
ing to every person irrespective of particular state citizenship, but even
then it is not obvious that Kant’s league of states is a contradictory
construction. As Habermas points out elsewhere, a transformation of
existing states into constitutional democracies combined with a universal
right to citizenship is an imaginable model, however distant such a
condition may seem today (Habermas 2001, 118). But in granting this, his
critique of Kant’s defense of state sovereignty becomes all the more
puzzling.
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The defense of state sovereignty is also consistent with each person’s
innate right to freedom. In Kant’s view, the internal hierarchical organiza-
tion of the republic, where the executive authority is subjected to the
legislative will of the people, is the primary guarantee for this right. To
insist on the principle of non-intervention and the territorial integrity of
states is in this perspective merely to confirm the state’s role as such a
guarantee. First and foremost, the defense of state sovereignty implies that
the internal political processes of states ought to be protected from inter-
ference by alien powers.

Such protection is not limited to the democratic processes of republican
states. Despite unfair and repressive practices, the sovereignty of non-
republican or despotic states is also to be acknowledged. By establishing
a public order that perhaps only minimally accords with right or justice,
the factual constitution of even an absolutist regime is a presupposition
for autonomous learning-processes aimed at a condition where those
subjected to coercive laws can understand themselves as authors of the
same laws (Maus 1998, 105f.). For this reason, Kant writes that “some
[legal] constitution or other, even if it is only to a small degree in
conformity with right, is better than none at all” (Kant 1996, 341).9

Although the only just state is the republican state (Kant 1996, 322f.), one
is still obliged to respect the integrity of non-republican states insofar as
the actual legal order is a necessary precondition for internal reform
towards a republican constitution.

At the same time, this may not be a sufficient response to Habermas’
main worry with regard to the norm of non-intervention—the worry that
a prohibition against interference in a state’s internal affairs can serve as a
protective shield behind which massive violations of human rights, such as
genocide or ethnic cleansing, can take place. When state authorities either
cause or fail to prevent systematic murder on grounds of nationality,
ethnicity, race, or religion, the rationale for the principle of non-
intervention presented above does not seem adequate. In such cases, we
are not dealing with imperfect public orders, but with the unilateral
employment of organized force by one group against another. Here, an
appeal to the possible evolution towards a republican constitution by
means of internal processes of self-enlightenment does not suffice for
grounding an obligation on the part of foreign powers not to interfere,
simply because a minimally functioning public order is not in place.
Having said that, Habermas’ attempt at recasting military intervention as
law enforcement on the model of police action against criminals is still
problematic (Habermas 2008a, 338f.). Equally problematic is his corollary

9 I have replaced “rightful” with “legal” as a translation of the German “rechtliche” in the
quote, since the former term appears too close to terms like “just” or “right,” which is clearly
misleading in this context.
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claim that “the international community” has a “legal obligation to protect
human rights worldwide” (ibid., 339). I will discuss these issues more
closely in the next subsection.

(3) The objection from globalization: This is, as mentioned, the weightiest
objection against the league. It should, however, be noted that the increase
of cross-border transactions of various sorts points beyond the league of
states first and foremost to the extent that the interdependencies and
shared risks of the contemporary world community have an impact on the
internal political order of states. I do not question that many urgent
challenges are today transnational in nature, or that independent states by
their own have limited capacities to protect the lives and well-being of
their citizens. What should still be borne in mind is that Kant’s theory of
right—with its inclusion of cosmopolitan right—actually takes the phe-
nomenon of private actors moving from one jurisdiction to another into
account as a special kind of interaction that requires legal regulation. It is
in other words designed for dealing with transnational flows (Maus 2006,
468). Moreover, one should not overlook the fact that Kant’s theory of right
is primarily concerned with a priori conditions for rightful interaction, and
not with questions pertaining to the most efficient means for solving this
or that problem. The idea of a league of states outlines a public institutional
framework without which states cannot possibly resolve conflicts of judg-
ment in a rightful or just way. Insofar as this model signifies what we
cannot possibly do without if there is to be such a thing as justice among
nations, it is not clear in what sense it is challenged by the phenomena
referred to by the term “globalization.” At most, a wider range of shared
risks seems to lead beyond the league of states with regard to the scope of
issues that require international regulation, but such an extension of issues
that states must address collectively does not necessarily require more than
an intergovernmental mode of cooperation.

But if the scope of shared risks and challenges does not by itself call
Kant’s league into question, what is more crucial is the way in which
increased interdependencies appear to restrict the capacity of state authori-
ties to regulate and intervene in the society delimited by their own
territories. If the claim that globalization leads to such a loss of control on
the part of national politics is sound, it gains normative significance in
view of the conceptual link between legitimate law and the modern idea
of popular sovereignty found in both Kant (1996, 457) and Habermas
(1996). According to this idea, legitimate law ultimately derives from the
common will of the subjects of law. So far, democracy in this modern sense
of identity of those who make and those who are bound by positively
enacted law has been most closely approximated in the organizational
body of territorially bound nation states.

The adequacy of tying democratic self-legislation exclusively to the
nation state presupposes that the comprehensive jurisdiction over a certain
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territory formally enjoyed by national political authorities is complemented
by the actual capacity of such authorities to make efficient interventions in
the society demarcated by the borders of this territory. Unless there is
some degree of correspondence between formal authority and de facto
capacity to regulate and intervene, those who in fact make the relevant
decisions for a society will be beyond democratic control. Therefore,
insofar as the “material” autonomy of formally sovereign states is put
under pressure because of an increased density of cross-border transac-
tions, political integration above and beyond traditional nation states may
be a sensible strategy for enabling democratic rule of law under present
conditions. To be sure, a complex web of transnational organizations has
already emerged, but these are problematic in view of central democratic
principles.10

4.2. Two Problems with the Supranational Aspect of Habermas’
Multi-Level Model

One of the ways in which Habermas goes beyond Kant is in proposing that
the UN should serve as a supranational agency providing “the interna-
tional community with executive and sanctioning powers” (Habermas
2006, 132). On this view, promoting a normatively desirable system of
international law implies a “transformation of military force into a global
police force” that is to enforce the prohibition against aggressive war and
protect the basic rights of world citizens (Habermas 2008a, 338f.). There are
at least two problems with this aspect of Habermas’ multi-level model. I
call them the problem of asymmetry between states and the problem of the right
to command world citizens.

The problem of asymmetry between states is related to the institutional gap
between the power to make binding decisions at the supranational level
and the actual control with the coercive means in Habermas’ model. In
view of the fact that states have unequal resources of power, such an
institutional gap implies a problematic asymmetry between powerful and
less powerful states.

This problem has also been addressed by William Scheuerman, although
in a somewhat unsatisfactory way. According to Scheuerman, there is a
discrepancy between Habermas’ concern for more effective and non-
arbitrary implementation of Security Council resolutions and his rejection
of a world republic with coercive power. With regard to the dependency of
even a reformed and strengthened UN on the power resources of its
member states, Scheuerman writes: “Generality and consistency in law
presuppose some capacity to enforce legal norms without undue depend-
ence on those against whom they may need to be enforced. If individual

10 For two analyses among many others, see Brunkhorst 2005 and Zürn 2004.
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nation-states [. . .] remain ‘final arbiters’ on a global stage plagued by deep
military inequalities [. . .] it seems improbable that such dependence could
be easily reduced or made fair and calculable” (Scheuerman 2008b, 142).

While this points to a true problem in Habermas’ multi-level model, I do
not think Scheuerman really succeeds in showing why there is in fact a
problem here. Central to his critique is the claim that, in making the UN
rely on member states’ coercive powers for the implementation of its
decisions, Habermas plays down the degree to which great powers tend to
hold on to their advantages of power. In Scheuerman’s view, it is unreal-
istic to assume that the UN can do without centralized power resources if
its decisions are to be implemented in a consistent and non-arbitrary way,
because the power interest of states is too persistent a structuring element
in international relations.

Contrary to Scheuerman, I do not think that pointing to such an
obstinate power-oriented self-conception on the part of state actors counts
for much in this context. Against such claims, Habermas can, and does,
respond that even if we today experience glaring discrepancies between
ideals and realities, we do not need to assume that it always has to be this
way. In Habermas’ view, state actors are capable of moral learning through
collective coping with common problems within an increasingly complex
web of international, transnational and supranational institutions. Accord-
ingly, cooperative adaptation to growing interdependencies can transform
the normative self-understanding of states and gradually make them
internalize norms and legal regulations that are at first only accepted
nominally (Habermas 2008b, 452f.). Unless one is committed to the view
that state actors are essentially narrow-minded egoistic agents involved in
a strategic game for power, it is therefore not enough to appeal to present
political realities in order to undermine the idea of a multi-level world
order as a conceptually coherent project—that is, as a vision that can be
gradually approached and realized in the future.

But if an argument that relies on the assumption of states as egoists
exclusively pursuing goals perceived as in their own self-interest fails, it
should also be added that such an argument is superfluous. This is so
because Habermas’ proposal is inconsistent with the rule of law idea that
all are equal before the law on structural grounds alone. Insofar as the
project of promoting a desirable system of international law is linked to the
establishment of a global police force that is empowered to enforce and
implement the norms of the international community in a non-arbitrary
manner, there seems to be no way in which this could succeed unless such
a police force is made institutionally independent of state actors. In relying
on the coercive power of states for the purpose of law enforcement, the
states are allowed to decide whether authoritative decisions made by the
world organization are to be coercively implemented. In practice, this
means that enforcement always depends on the benevolence of great
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powers or strong alliances of states, which further means that enforcement
is only possible vis-à-vis less powerful states, whereas great powers that
wage aggressive war or violate human rights can always get away with it.
In other words, there is no need to invoke power interests or partiality in
order to see why this scheme cannot work, because selectivity and arbi-
trariness is unavoidable in view of its inherent asymmetric structure:
punishment for the weak and impunity for the strong.

Although there is a real problem in Habermas’ construction, it does not
necessarily pull in the direction of global “state-like organizations” or “core
elements of global government,” as Scheuerman claims (Scheuerman 2008a,
487; 2008b, 142). Alternatively, it can be seen as raising the question of
whether the real challenge of overcoming the international state of nature
is to establish a supranational executive authority. The conceptual and
normative quandary arising in connection with the idea of an executive
that depends on the voluntary cooperation of those who potentially have
to be forced to comply can be avoided simply by setting aside this
ambition. Instead, a supranational public authority, such as the UN, would
serve the function of a judicial power that can judge in an impartial way
whenever states raise opposing claims, or when private parties have
complaints against their own government. To the extent that states inter-
nalize the legal norms of a world community consisting of equally sover-
eign states and world citizens, one could rely on their voluntary adoption
of whatever verdict such a supranational authority reaches. Conceived in
this way, the role of the supranational authority is similar to Kant’s league
of states, although there is still a difference insofar as the power of the
latter is restricted to disputes that are international in the strict sense of
being a dispute between two or more states.

The problem of the right to command world citizens is related to Habermas’
hierarchical understanding of cosmopolitan right. Recall that on Habermas’
view, the central idea of cosmopolitan right is to establish a global
hierarchy of law where world citizens are ascribed legal rights and duties
that trump the rights and duties ascribed to them in their role as state
citizens. An important consequence of such a right is that any person can
be held responsible and convicted for crimes committed in the service of
a state. Another implication is that individuals have legal standing and can
bring a case against their own state before international courts. The aspect
of this understanding of cosmopolitan right which is particularly prob-
lematic is Habermas’ further claim that the international community is
legally obliged to intervene, if necessary with military means, in cases of
egregious human rights violation (Habermas 2008a, 339). The problem is
that it does not appear that anyone can be so obliged.

Even if there may be cases where overriding the principle of non-
intervention is permissible, it is questionable whether any person can be
rightfully obliged to risk his or her life for the sake of saving the lives
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of people living in other states. One can argue that this is an implication
of the rationale for establishing public coercive institutions (i.e., states).
Like Kant and other liberal political philosophers, I see this rationale as
enabling persons to pursue ends of their own choice in a way compatible
with every other person’s equal right to do the same. In this perspective,
a state does have the right to impose obligations on its citizens for the
purpose of perpetuating its existence as a public order. It does not,
however, have the right to make use of citizens for purposes beyond this,
such as requiring them to fight wars within or against other states as
long as their own state is not directly threatened. Otherwise, the state
would be entitled to use its citizens as mere means, which is a violation
of their innate right to freedom. As Kant puts it, “citizens [. . .] must
always be regarded as co-legislating members of a state (not merely as
means, but also as ends in themselves), and must therefore give their free
assent [. . .] not only to waging war in general but also to each particular
declaration of war. Only under this limiting condition can a state direct
them to serve in a way full of danger to them” (Kant 1996, 484). If one
accepts this claim with regard to the rights of state authorities, it also
seems to hold with respect to any supranational authority. So even if only
a supranational public authority can make authoritative decisions con-
cerning the permissibility of military humanitarian interventions, it
cannot have the right to command citizens of sovereign states to be part
of such interventions.

But if no one can be rightfully commanded to execute the decisions of
a supranational authority, it seems to follow that the international com-
munity cannot be legally obliged to act collectively as a global police force
on behalf of those whose rights are violated in cases of genocide and ethnic
cleansing. That does not mean that one should in no case feel morally
compelled to intervene. Yet insofar as the right to decide whether to
execute the rulings of a global supranational authority in the final resort
always lies with the citizens of a particular state, whatever they are doing
when intervening in order to stop ongoing atrocities it is not a fulfillment
of a legal obligation triggered by egregious human rights violations.
Provided the intervening states are willing to take the necessary risks, it
can at best be described as an act of solidarity with those who suffer from
the abuse of collectively organized use of force. For this reason, it is also
misleading to conceptualize military humanitarian intervention as enforce-
ment of the legal rights of world citizens by a global police force.11 It
should rather be seen as an emergency measure that can be permitted, but
never imposed, when there is a breakdown of a state-sanctioned public
order somewhere in the world.

11 For a similar view premised on somewhat different considerations, see Maus 1998, 112.
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4.3. A Hybrid Model

The critique presented in the preceding subsections seems to support a
system of international law such as Kant’s league of states. If the critique
is sound, it implies that Habermas’ focus on the establishment of supra-
national executive powers is problematic and that a supranational author-
ity vested with judicial power is most important with regard to the
institutionalization of a just international legal order. However, it does not
follow from the preceding discussion that a league of states cannot be
further developed or that it is superior to Habermas’ multi-level model in
every respect. Insofar as Kant’s model merely outlines necessary institu-
tional preconditions for just resolution of international conflicts, it is
compatible with more comprehensive forms of institutional cooperation
between states. In view of our historical situation, such cooperation also
seems to be essential for states to cope adequately with present challenges.
For this reason, I believe a cogent case can be made for a hybrid model
combining elements from both Kant and Habermas.

The most important lesson to draw from Kant is that the public author-
ity necessary for just interaction between states should not establish
coercive power over its member states. Its primary function should be to
adjudicate international conflicts. Such an intergovernmental organization
can be supplemented with a permanent system of international courts
that also recognizes individuals as having legal standing. The latter is
important for at least two reasons. First, it provides tribunals that can
prosecute individuals for international crimes, such as crimes against
humanity, crimes against peace, or war crimes. Second, it provides tri-
bunals that can adjudicate conflicts between states and private parties, for
instance with regard to human rights issues or issues of international
trade.

In addition to the establishment of such a supranational adjudication
system, there can be good reasons for welcoming the kind of regional
political integration that is today taking place not only in Europe, but in
many other parts of the world as well. To the extent that the world has
changed in ways that make coping with actual problems no longer possible
on a purely intergovernmental basis, the emergence of regional political
and legal bodies could be crucial for facilitating an intermediary transna-
tional institutional structure complementing the world organization in the
way Habermas envisages. Such bodies may help state actors regain and
preserve some of their action capacities, and thus enable democratic control
with those who have decisive decision-making power with regard to what
rules govern interaction within societies. They can enable fairer terms of
negotiation on political issues that are transnational in character. Finally, if
the many challenges related to increased transnational interdependency
can be worked out on this mid-level between regional bodies, the world
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organization can specialize and deal more adequately with peace and
human rights issues.

5. Conclusion

In this article, I have presented and criticized Habermas’ reformulation of
Kant’s project Toward Perpetual Peace. I have argued that Habermas’ critique
of a league of states fails in important respects and that his own multi-level
model faces problems related to his attempt at going beyond Kant’s model.
While Habermas, like Kant, proposes an institutional model that is com-
plementary rather than analogous to the internal legal orders of states, it
is in a sense still too similar to a world republic. First, his defense of a
transformation of the UN into a supranational executive authority relying
on the coercive powers of member states seems to imply a problematic
asymmetry between powerful and less powerful states. Second, we can
turn at least one of Habermas’ critiques of the league against his own
proposal. Insofar as it is intertwined with the recasting of military humani-
tarian intervention into global police operations, his hierarchical under-
standing of cosmopolitan right is in conflict with the idea of an
international legal order ultimately founded on an innate right to freedom
“belonging to every man in virtue of his humanity” (Kant 1996, 393).

It does not follow from this criticism that all aspects of Habermas’
multi-level model should be rejected. The most important implication is
that we should be concerned about establishing institutions with judicial,
and not executive, powers in the international domain. This is compatible
with a hybrid model that integrates elements from both Kant and Haber-
mas and that may be preferable in view of our historical situation.
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